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LEGAL SERVICES ATIORNEYS AS PARTNERS IN
COMMUNIrY ECONOMIC DEVELOPMENT: CREATING
WEALTH FOR POOR COMMUNITIES THROUGH
COOPERATIVE ECONOMICS
Laurie A. Morin*
Cooperationis the authentic integration ofpeople in the economic and social
process that shapes a new socialorder; the cooperatorsmust make this objective extend to all those that hunger and thirst for justice in tire working
world.1
I.

INTRODUCTION

The Legal Services Program (LSP) created by the Office of Economic Opportunity in 1965 held out the promise of radical transformation. Part of a larger
socio-political movement to eradicate poverty, the Legal Services Program was
designed to marshal "the forces of law and the powers of lawyers in the War on
Poverty to defeat the causes and effects of poverty."2 An important part of the
underlying philosophy of the LSP was its commitment to serving poor people
as a "community." '3 Unlike traditional "legal aid" models, LSP envisioned clients
as decision-makers who had the right to help identify and control solutions
to their own problems.4 In this newly envisioned model, lawyers would be
* Associate Professor of Law, University of the District of Columbia David A. Clarke School of
Law. I was ably assisted in my research for this article by Camille Blake, UDC-DCSL Class of 1997,
who spent countless hours tracking down obscure information about cooperatives and law school
clinics. I also appreciate the support of Professors Gay Gellhorn and Louise Howells, who commented on an earlier draft of this article. My deepest respect and appreciation go to Rebecca Johnson, founder of Cooperative Economics for Women, and Professor James Rowan, Director of the
Poverty Law Clinic at Northeastern University School of Law, whose work inspired this article.
1 Don Jos6 Maria Arrizmendiarrieta, founder of the Mondragon Cooperative project, quoted in
GREG MAcLEOD, FROM MONDRAGON TO AMERIcA: EXPERMENTS IN Co.ituNiTY EcoNoMIc DE.

VELOPmNT 42 (1997).

2 Alan W. Houseman, Civil Legal Assistance for the 211 Century. Achieving Equal Justicefor
All, YALE L. & POL'Y REV. 369, 374 n.11 (1998) (Center for Law and Social Policy, April 1998)
(quoting Clint Bamberger, the first Director of the Office of Legal Services within the Office of Economic Opportunity). The structure and mission of the Office of Legal Services was carried over
fundamentally unchanged by the Legal Services Corporation when it began to function in 1975. Id.
3 See Raymond H. Brescia, Robin Golden, and Robert A Solomon, Who's in Charge,Anyway?
A Proposalfor Community-Based Legal Services, 25 FoRDH-m URea. LJ.831, 834 (1998).
4 In fact, the founders of the LSP model criticized the old legal aid model, which focused on
individual representation, as a "band-aid approach to the poor's deep problems" as opposed to a
more structural, reform-based appoach. I&
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partners with members of the community in achieving community goals and

priorities.5
Three decades later, it is clear that the LSP model has not lived up to its promise. On a substantive level, poverty is at higher levels in the 1990's than it was in
6
the 1970's, and the gap between rich and poor has grown progressively larger.
The combined impact of de-industrialization, global competition, and the end of
"welfare as we know it" has had devastating effects on poor communities, and in
particular on women and children, the members of our society most likely to be

living in poverty. 7 Despite the rhetoric of welfare reform, there is no easy way
for poor people to escape their economic marginalization. In practical terms, the
jobs available to inner-city poor people "tend to reinforce poverty with inadequate pay and benefits, part-time or contingent employment terms, and no career
8
ladder to better conditions.",
The economic marginalization of poor communities is exacerbated by their
physical isolation. Since the 1970's, professionals and upper middle-class families
have fled to the suburbs, leaving poor people isolated in distressed, largely minority inner-city neighborhoods. 9 Many legal service offices have also been centralized out of low-income neighborhoods, as part of the retrenchment that followed

5 See generally id. at 834-835; Alan W. Houseman, PoliticalLessons: Legal Services for the Poor
- A Commentary, 83 GEo. LJ. 1669, 1685 (1995). The collaborative model was founded on some
basic assumptions. As a part of their responsibility to the community, legal service offices were to
maintain physical presence and engage in community education and outreach designed to empower
community members to make their own decisions. Id. Moreover, clients had the right, by participating on the board of directors of their local legal services program, to identify problems and control
decisions about their solutions. Id.
6 See, e.g., Edgar S. Cahn, Reinventing Poverty Law, 103 YALE L.J. 2133, n. 2 (1994), quoting
Kevin Phillips, the Politics of Rich and Poor 82-85 (1990)("[T]he poverty percentages recorded over
the past three years are higher than at any time during the 1970's; and the number of Americans living
in poverty in 1992 was greater than at any time since 1962, when 38.6 million (21 percent) of Americans were poor."). See also Peter R. Pitegoff, Urban Revitalizationand Community Finance:An Introduction, 27 U. MICH. J.L. Rev. 613, 617-18 (1994)("Urban poverty has grown at a disturbing rate since
1980, with almost three-quarters of the nation's poor now residing in cities.")
7 See, e.g., Cahn, supra note 6, at 2134-2136; Pitegoff, supra note 6, at 618-620; Sylvia A. Law,
Ending Welfare As We Know It, 49 STAN. L. REv. 471, 490 (1997). ("As a result of the new TANF
provisions, the Urban Institute estimates that federal AFDC spending will be 'reduced by $5.3 billion,
with nearly one million families losing all AFDC assistance." (quoting Sheila Zedlewski et al., Urban
Inst., Potential Effects of Congressional Welfare Reform Legislation on Family Incomes at http:/
www.urban.org/welfare/PEC72696.htm#intro (last modified July 26, 1996). ("When the legislation is
fully implemented, the current social safety net will be reduced by about $16 billion per year and 2.6
million more people will fall below the poverty line, including 1.1 million children. 'More than onefifth of all families with children [will] see their incomes fall by about $1,300 per year, on average.')
Id.
8 Pitegoff, supra note 6, at 618.
9 Id. at 619.
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Congressional assaults on the Legal Services Program.' ° The collaborative
model for providing legal services has been a casualty of this retrenchment process, as legal service providers become physically isolated from the communities
they serve, 11 and move back toward the individualized "legal aid" model of
2
representation.'
This article argues that retrenchment from the community and a retreat to
individual representation are counter-productive in attacking the new generation
of poverty and related problems. Although legal services programs enjoyed
some success in using litigation strategies to expand the rights of poor people to
economic "entitlements" during the late 1960's and early 1970's,13 subsequent
judicial decisions and wholesale changes in federal law have limited those
rights, 4 and there is currently limited social and political will to address the
problems of poor people through redistributive economic measures. 15 "As a re10 See Brescia et al., supra note 3 at 838; Houseman, supra note 2, at 5-11. 15. Beginning in
1995, Congress has dramatically reduced funding for the Legal Services Corporation (LSC), from FY
95 to FY 97, the program was cut by 30%, 12.9% of program staff left and 12.7% of local legal service
offices were closed Id. at 6-7.
11 See; eg., Houseman, supra note 2, at 15. Adding to the physical isolation of legal service
offices from the communities they serve, Houseman argues that legal services workers tend to have
little involvement in their communities. According to Houseman, few legal services workers live in
the communities they serve; most do not relate to community efforts or attend community meetings;
many have not established good working relationships with community groups working on issues
affecting the poor, few programs undertake intake at institutions serving community members (such
as hospitals, welfare offices, schools, churches, and the like); and some programs do little effective
community education. Id at 15.
12 See, eg., Brescia et al., supra note 3, at 838-840. The authors argue that, due to the combined impact of reduced resources and substantive restrictions on LSC-funded activities, most legal
services providers have prioritized individual "emergencies" (e.g, evictions, benefit terminations, or
domestic violence) at the expense of community education and other involvement with the community. Id. at 838.

13 See Law, supra note 7, at 483-484. The Supreme Court first recognized the concept that
individuals are entitled to benefits that Congress guaranteed in 1968. However, Law argues that
entitlements were always subject to three important limitations: (1) states have always been given
broad discretion to set and restrict welfare payments, and construct work programs that are more
demanding than those required by the federal law;, (2) Congress is always free to change federal law;
and (3) federal law gives the Secretary of Health and Human Services broad authority to grant state
waivers. Id. at 486. Thus, the notion of entitlements was always subject to considerable discretion.
Id. See also Cahn, supra note 6, at 2135-36 (legal services programs helped poor people increase their
share in the market economy by expanding rights to receive money, rights to consume, and rights to
share - rights collectively referred to as "the new property.")
14 The most significant welfare reform legislation was the Personal Responsibility and Work
Opportunity Reconciliation Act of 1996 (PRWORA), Pub. L No. 104-193, 110 Stat. 2105, which replaced the federal AFDC program with a block grant program known as Temporary Assistance for
Needy Families (TANF), essentially eliminating a federally protected right to welfare benefits. See
generally discussion lnfra Section M (A). See also Law, supra note 7, at 483.
15 See; eg., Cahn, supra note 6, at 2135-2136. Cahn argues that the issue is not lack of material
abundance, but rather distribution. "We distribute wealth based on the logic of the market economy.
Those who contribute capital or labor are entitled to a return, although the lion's share seems to go to

THE UNIVERSITY OF THE DIsTRicr OF COLUMBIA LAW REVIEW

sult, any advocacy efforts focused uncritically on redistribution are likely to prove
unsuccessful, even under an administration that is concerned with poverty and
supportive of legal services. We have to go at it differently. We have to find ways
that enable the poor to increase the pie, not just fight for a larger piece of a fixed
16
pie."
To that end, this article proposes that legal services providers go back to their
roots in communities, working in cooperation with community organizations and
individuals engaged in community economic development (CED) to create
wealth and address other poverty-related problems identified by community
members.' 7 CED addresses the crisis of poverty through a community-controlled
development strategy that shifts the focus from short-term creation or expansion
of business activity to democratic influence over the local economy.' 8 Thus,
CED emphasizes not only job creation and training, but also needed resources
19
such as affordable housing, health and child care, social services, and the like.
The "self-help" philosophy of CED makes it one of the few viable strategies for
addressing poverty in an era of diminished public support for social welfare
efforts.2 °

Although a substantial number of law school clinics and specialized legal service organizations around the country are engaged in representing CED organithose who contribute capital.... This society is committed to protecting the

work ethic. Unless

people contribute, they cannot share.... Any distributive scheme that undermines the work ethic is

regarded as threatening to our capacity to maintain or improve our nation's standard of living." i. at
2136.

16 Id. at 2137. Cahn advocates the use of "Time Dollars" to convert poor people's time into an
economically valuable resource. For every hour that a person volunteers to perform a socially useful

service, s/he would earn a credit that can exchanged for goods or services. Id. at 2138. Thus, for
example, in Pittsburgh, Pennsylvania, a planned intergenerational Time Dollar program plans to open
a store where service credits can be used to purchase children's toys, used infant clothing, educational
materials, and other items. Id.
17 See, e.g., Ann Southworth, Business Planning for the Destitute? Lawyers as Facilitatorsin
Civil Rights and Poverty Practice, 1996 Wis. L. REv. 1121, 1150 (1996); Pitegoff, supra note 6, at 623;
Brian Glick and Matthew J. Rossman, Neighborhood Legal Services as House Counsel to Community-

Based Efforts to Achieve Economic Justice: The East Brooklyn Experience, 23 N.Y.U. REv. L. & Soc.
CHANGE 105, 108-9 (1997).

18 See Pitegoff, supra note 6,at 624. "Concerned with social goals as well as growth, a community-based approach to economic development directly supports an infrastructure of local institutions,
helping to build their capacity for economic activity rather than assuming that business profits will
benefit the locale. Rather than relying passively on the beneficence of government or private enterprise, local economies attempt to change their relationship to external market and political forces and
thereby capture broader opportunities." Id. at 624.
19 See Glick & Rossman, supra note 17, at 108.

20 See id. at 108-109. "Today, as their last meager government supports are withdrawn, lowincome communities have to rely more and more - for their survival and for any hope of transcending
poverty - on self-help through their own organizations." Id.
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zations, the national network of legal service providers2 ' has been slow to shift
gears from its focus on individual litigation-based approaches to providing legal
services to poor communities. 22 This article argues that legal service providers
should go back to their roots in the community, providing legal assistance to individuals and organizations engaged in CED efforts that provide a vehicle for poor
neighborhoods and individuals to get out of poverty by participating in the market economy.
Although CED encompasses a wide variety of programs," this article emphasizes job creation CED strategies such as micro-enterprise development that can
successfully help poor people make the transition from an era of entitlements to
an era of "self-help." However, not all CED job-creation strategies are created
equal. In choosing which clients to represent, and in advising them how to structure their relationships, this article urges legal service providers to seriously consider cooperative economic models (such as worker-ownership and peer lending)
that embody values compatible with the original goal of legal service programs client and community empowerment, democratic decision-making, and mutual
respect.
Section II of this article traces the background and history of community economic development as a tool for alleviating poverty, emphasizing micro-enterprise development and cooperative ownership models. Section III provides a
brief history of legal service providers' involvement in community economic development, as well as current socio-political developments resulting in the need
for transformation of the legal services paradigm. Section IV sets forth two main
strands of argument.
Section IV(A) proposes that in planning for the future, legal service providers
should prioritize the representation of community organizations engaged in
CED. This prioritization will help legal service providers achieve three important
goals: (1) renewing their involvement in communities; (2) collaborating with
other potential providers of legal services, such as lav school clinics and private
pro bono programs, to coordinate and enlarge the scope and quantity of free
legal services; and (3) helping poor communities break out of the "entitlements"
trap by creating wealth and opportunities to participate in the market economy.
Moreover, in determining which organizations and/or individuals to represent,
and in advising clients how to structure their relationships, Section IV(B) proposes that legal service providers LSP should encourage the formation of peer
lending groups, worker-owned cooperatives, and other alternative forms of community organizations. The philosophy and values underlying these models pro21 In this article, the network of "legal service providers" is used to refer to legal service offices
funded by the federal Legal Services Corporation (LSC), as well as the state-funded programs that

have emerged as a result of the devolution process.
22

See, e-g., Glick & Rossman, supra note 17, at 106.
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vide a valuable tool for addressing three important issues for providers of
community-based representation: (1) how to choose clients who represent "the
voice of the community;" (2) ensuring that services delivered are driven by community needs and interests (client-centered rather than attorney-driven): and (3)
improving the efficacy of CED in achieving goals of employment opportunities
and creation of wealth for the entire community.
II.

A.

BACKGROUND AND HISTORY

Community Economic Development as a Tool for Alleviating Poverty

Community-based approaches to economic development [hereinafter referred
to as "CED"] are not a new phenomenon. The modern CED movement first
gained significant government backing in the late 1960's, when the Office on Economic Opportunity and the Ford Foundation sponsored community-based organizations to act as "engines of urban revival" in poor urban communities.2 3
Support from foundations and a variety of federal programs fostered another
much larger wave of community development organizations in the 1970s.24
Since the 1990's, community-based approaches to economic development have
been acknowledged
as viable alternatives by policy-makers of all political
25
persuasions.
CED addresses the crisis of poverty through "a community-oriented and community-controlled development strategy that utilizes the resources and imple26
ments the priorities of residents and institutions in low-income communities.,
This focus on community-based approaches can be distinguished from traditional
economic development strategies that relied on business profits "trickling down"
to solve local economic problems, with the government playing at most a catalyst
role with infrastructure support and financing incentives.2 7 CED strategies directly "support an infrastructure of local institutions, helping them to build their
capacity for economic activity rather than assuming that business profits will benefit the locale."' CED is concerned with social goals as well as growth; it shifts
the focus to goals of democratic29 influence over local economies and equitable
allocation of costs and benefits.
Community economic development is carried out primarily by two types of
community-based organizations: community development corporations (CDC's)
23
24
25
26

See Southworth, supra note 17, at 1150.
Id. at 1150-51.
See Pitegoff, supra note 6, at 623.
See Glick & Rossman, supra note 17, at 107.

27 See Pitegoff, supra note 6, at 624.
28
29

Id.
Id.
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and grassroots ownership entities. 30 Community-based organizations are involved in a variety of economic development activities; such as affordable housing, small business development, and job creation.3 Community development
also includes services to fight homelessness, lack of jobs, drug abuse, violence,
crime, and to provide quality child-care and medical care.32 CDC's grassroots
advocacy and service groups across the country are rapidly transforming into the
primary providers of affordable housing, health and child care, social services,
and business development for poor, urban neighborhoods. 33
This article focuses on the CED efforts to create employment opportunities
for poor communities by supporting the establishment of small, low start-up cost
businesses (micro-enterprise development), and by promoting alternative forms
of business ownership, such as worker-owned cooperatives.
B.

Microenterprise Development Models

Microenterprise development [hereinafter referred to as "MED"] provides
small loans, peer support business training and/or technical assistance to persons
starting very small businesses. 34 Many trends have converged to make self-em30 See Glick & Rossman, supra note 17, at 109. CDC's are larger, more stable non-profit organizations governed by boards composed mainly of local residents and operated by paid staff, many of
whom also live in the neighborhood. Id. Community economic development is also carried out by
smaller, lower-budget, volunteer groups, such as residents of apartment complexes who have banded
together in nonprofit membership corporations, limited equity coops, and mutual housing associa.
tions to take title to their buildings and make sure they remain in decent condition and affordable. Id.
See also MacLeod, supra note 1, at 142-143. In promoting a new alternative -cooperative" form of
business enterprise, MacLeod acknowledges that business enterprises alone cannot solve the problem;
community revitalization requires a dynamic strategy involving many kinds of organizations to address poverty and institutional decline.
31 See Susan R. Jones and Deborah Kenn, An Annotated Bibliographyof Affordable Housing
and Community Economic Development Lait; 7 J. AFFORDAnLE HoUsING & Co.%wtuNrrv DEv. L
340-41 (1998). Small business development encompasses everything from the creation and expansion
of neighborhood businesses to larger commercial and retail services, such as shopping centers industrial parks, retail franchises, and the like.
32 Id.
33 See Glick & Rossman, supra note 17, at 108.
34 A microenterprise is generally a sole proprietorship that has fewer than five employees, has
not had access to the commercial banking sector, and can initially utilize a loan of under S15,000.
Peggy Clark & Tracy Huston, Assisting the Smallest Businesses: Assessing MicroenterpriseDevelopment as a Strategy for Boosting Poor Communities, 5 Self-Employment Learning Project (1993). A
microenterprise development program is generally a program run by a non-profit organization (although there are some state-run programs) that provides any combination of credit, technical assistance, training and other business and personal assistance services to microentrepreneurs. Id. See
also Susan R. Jones, Small Business and Community Economic Development: TransactionalLawyering for Social Change and Economic Justice 4 CLINICAL L Rnv. 195, 196-97 (1997). A number of
federal programs, along with more than 500 nonprofit microenterprise programs nationally, have recently facilitated the infusion of capital and technical assistance in historically underserved communities. Id. at 197-199.
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ployment a crucial component of "sustained" change in low-income neighborhoods.35 Structural changes in the economy have resulted in far fewer good
paying jobs, a need for different skills, and lower real wages for the majority of
workers. 36 Economic decline in inner cities and very rural areas coupled with
economic growth in suburban areas have contributed to the isolation of many
poor, minority or disadvantaged populations. 37 In the face of diminished employment opportunities, some scholars see support for self-employment
through
38
microenterprise and microlending as essential to urban recovery.
Small business development and CED initiatives, emphasizing job creation
through self-employment, create wealth for the community and facilitate self-sufficiency for low-income people.3 9 Moreover, they provide an alternative form of
employment for welfare recipients who are subject to the time limits on benefits
embodied in the 1996 welfare reform law.n° Thus, small business development
41
and CED initiatives form the cornerstone of many welfare-to-work efforts.
Finally, some scholars see community economic development as one component of a multifaceted quest for economic justice.4 2 CED, especially micro-enterprise development, can level the playing field by providing credit to people who
do not have savings, home equity, or loans from family members or friends with
which to start small businesses."3 By providing access to the mainstream economy, CED can help more equitably distribute economic opportunities and rewards taken for granted by middle-class and wealty Americans.
35 See Jones, supra note 34, at 200-201. Those trends include globalization of the marketplace,
rapid advances in technology, job layoffs due to corporate downsizing, and welfare reform, among
others. Id.

36 See Clark and Huston, supra note 34.
37 Id.
38 See, e.g., Jones, supra note 34, at 200. The U.S. Small Business Administration refers to the
increase in self-employment in the United States as one of the most dramatic small business developments in recent years. THE STATE OF SMALL Busnmzss: A REPORT OF THE PRESIDEN r (U.S. Government Printing Office, 1986). In 1987, there were 8.2 million self-employed workers, an increase of
almost 20% over 1980. Id. The number of self-employed women enjoyed the most dramatic growth,
rising by 35.5% over 1980.
39 Jones, supra note 34, at 201. In the last seven years, the number of self-employed people
increased by ten percent and microbusinesses created ninety-five percent of all new jobs in the U.S.
Id. at n. 26.
40 The Personal Responsibility and Work Opportunity Reconciliation Act of 1996 (PRWORA),
Pub. 1. No. 104-193, 110 Stat. 2105 (1996). Among other things, PRWORA places a five year lifetime
limit on welfare benefits for adults and requires that states have 50% of their single family caseloads
working at least thirty hours per week by the year 2002.
41 Jones, supra note 34, at 202. "One-half to 2/3 of microenterprise programs target welfare
recipients for self-employment training." Id. at n. 29. Moreover, welfare reform will itself create new
industries ranging from job training to creation of child care facilities for new working mothers. Id.
42 Id. at 202.
43 See Jones, supra note 34, at 202.

LEGAL SERVICES AS PARTNERS IN Commuirry ECONOMIC DEVELOPMENr

1.

History of MicroenterpriseDevelopment

Microenterprise development (MED) has its roots in Bangladesh, where in
1977 a wealthy business-man created the Grameen Bank, an institution devoted
to making small loans to impoverished people so that they could start their own
businesses and work their way out of poverty.44 Grameen Bank requires individuals who want to borrow money to join a group of four members who agree to
help one another succeed in their businesses. 45 The group must undergo seven
days of "group training" in which they learn the rules of the bank and memorize
a social contract that includes their obligation to be responsible for a member
who defaults.46 Once training is completed and the women have passed an oral
examination, members take turns submitting loan proposals for amounts typically
ranging from $25.00 to $75.00. Once the first loan has been repaid, borrowers are
eligible to re-apply for a larger amount.4 7
In the mid-1970's Grameen Bank had only a few hundred borrowers. By 1993,
membership had swelled to 1.6 million borrowers spread throughout 25,000 villages nationwide. Ninety-three percent of those borrowers were women.8 In
March 1993, an independent evaluation of the impact of Grameen's lending program revealed that, among women who had been borrowing from Grameen for
eight or more years, forty-six percent had crossed above the poverty line, another
thirty-four percent were close to coming out of poverty, while the remaining
twenty percent remained in poverty, usually due to the chronic illness of one or
more family members.4 9
In the mid-1980's, the success of the Grameen Bank resulted in many efforts to
replicate the program in other developing countries. One organization that has
enjoyed international success with the model is ACCION International, based in
Cambridge, Massachusetts. Working mostly in Latin America, as of 1992 ACCION had about 100,000 clients and more than $55 million in outstanding
loans. 50
Microenterprise development came to the United States in 1983, as a result of
a Ford Foundation study of the Grameen Bank Project by Mary Houghton and
Ron Grzywinski, two bankers who worked for the South Shore Bank in Chi44 ALEx CouNTs, GIVE Us CREDIT. How MUHAMMAD YuNsL's MICRO-LENDING REVOLU.
TION IS EMPOWERING WoMFiN FROiM BANGLADESH TO CHICAGO xii (1996).

45 Id.
46 Id. at xiii.
47 Id
48 Id. at xiv.
49 Id.
50 Aaron Jaffe, Mutual Aid Microenterpriseloan programsdemand that small businesses rdy on
their peers, excerpted from City Limits, May 1992, reprinted in MACROCOSM USA 94-95 (Sandi
Brockway, ed. 1992).
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cago. 5 They suggested that the Ford Foundation bring Grameen's founder to
Chicago to explore the possibility of replicating his program in the United
States.52 Yunus came to Chicago in 1985, and a series of meetings was arranged
with the staff of South Shore Bank and nonprofit organizations. After several
more exchanges with Yunus, in 1986 Houghton and several colleagues established the Women's Self-Employment Project (WSEP), one of the 53earliest attempts to replicate the Grameen methodology in the United States.
WSEP began by offering a training course for low-income entrepreneurs and
setting up a loan fund for those who completed the course and wanted to start or
expand a business. In 1988, WSEP launched the Full Circle Fund (FCF), based
on the "peer-lending" Grameen model, which gave women access to investment
capital of $300 to $1,500 if they joined a group of five peers who agreed to support one another in their endeavors and guarantee one another's loans.5 4 By the
mid-1990's, WSEP had been joined by more than 250 microenterprise organizations that collectively 55
assisted over 36,000 businesses and loaned more than $126
alone.
1995
in
million
2. Philosophy and Values of MicroenterpriseDevelopment
The Grameen Bank Project was grounded in the notion that providing poor
people with access to small amounts of capital to start small businesses can be a
powerful tool in eradicating poverty. 6 As the project developed, its founder
took an increasingly radical position, arguing that "credit is a fundamental human
51

Counts, supra note 44, at 92-93. The Ford Foundation had been funding the Grameen Bank

Project in Bangladesh since 1976. When Yunus approached Ford with a request for funding to expand
in the Dhaka, Patuakhali, Chittagong, and Rangpur districts, Ford commissioned a study before approving the loan. The two bankers who were chosen to lead the study had joined with two friends to

raise the capital to buy the South Shore Bank, located in a struggling South Chicago neighborhood,
and had saved the bank from the brink of failure by winning back the community's confidence, attracting depositors, and lending to people and businesses other banks would have avoided Id.

52 Id.
53

Id. at 94.

54 Id. at 101.
55

Hillary Rodham Clinton, Foreword,1996 DiRiscrORY OF U.S. MICROENTERPRISE LEARNINO

PROJECr (SELP) ix (1997). Clinton was one of the founders in 1986 of the Good Faith Fund (GFF), a
pioneer effort to replicate the peer lending approach to potential entrepreneurs in a sparsely popu-

lated, rural and poor region of Arkansas. GFF assisted 403 entrepreneurs and made 185 loans totaling $594,450 in the period from May 1988 to December 1994. The 1996 Directory documents 326 U.S.
microenterprise programs located in 46 states and the District of Columbia. The PractitionerAgency

section of the Directory contains 266 pracitioner programs which provide loans and/or technical assistance and training directly to microentrepreneurs. The PractitionerSupport section contains 62 pro-

grams that include public and private funders; organizations which provide training, program
consulting, or evaluation to practitioners; regional networks and trade associations; and research associations. Id. at xv. There are five practitioner agencies and eleven practitioner support agencies
listed in the District of Columbia. Id. at xix.
56 Counts, supra note 44, at xii-xiii.
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right."' 57 In creating the Grameen Bank, Yunus carved a middle ground between

capitalism and socialism, lending to individual poor people, but only after they
had joined a peer group. Members of the peer group must agree to help each
succeed in their businesses, and also must agree to be responsible for repaying
event a member defaults. Thus, along with peer supone another's debt in the 58
pressure.
peer
port comes
Another important feature of the Grameen model is the "group training" in
which members learn the rules of the bank and memorize a social contract called
the "Sixteen Decisions."5 9 The Sixteen Decisions embody the four principles of
Discipline, Unity, Courage and Hard Work, along with a commitment to family
and community. 6° Thus, members agree to collectively undertake larger investments for higher incomes, and to always be ready to help one another. 61 In addition, they agree not to inflict injustice on anyone, nor allow anyone else to do
so. 62 A final important component of the Grameen program is the weekly meetpaying, where bank employees gather the five-to-ten member groups, collect
'3
ments due, and otherwise reinforce the principles of "peer lending."
In the U.S., Grameen values have been adapted to suit cultural and social
differences. For example, the Women's Self-Employment Project (WSEP)
utilizes both group lending, based on the Grameen model, and a more traditional
individual lending program. In place of the "Sixteen Decisions," WSEP's programs provide a range of support services, emphasizing participatory approaches
to training and technical assistance which are designed to bring out the talents
and skills of individuals, and give women the self-esteem they need to succeed in
business. 64 Portable Practical Education Program/Micro Industry Rural Credit
Organization (PPEP/MICRO), rather than using the group lending approach,
57 Id. at xv. In a 1984 speech, Yunus said, "The financial institutions' contention that they can
deal only on the basis of collateral is merely a way to deceive the poor. To say that there can bc no

banking without collateral is like saying men will not be able to fly unless they have wiings.... To
suggest that human beings were incapable of devising any other form of banking except with provi-

sion of
58
59
60

collateral would be quite ridiculous." Id
Id.at xii.
Id. at xiii.
Id. at 347-348. Along with the values mentioned in the text, the Sixteen Decisions emphasize

health and family commitments (e.g., cleanliness, family planning, a prohibition on child marrage,
and the like) that are culturally specific to Bangladesh and other Third World countries.
61 Id.

62 Id.
63 Id. at 42-43. Yunus used the group meetings to demonstrate how a cooperative organization
could be run successfully. He was a critic of large, government-run cooperatives, arguing that the

larger the number of members, the less likely it was that the poor would participate in any meaningful
way. Yunus also adopted the cooperative principle that requires members to save money for reinvest-

ment, but modified it to charge a "group tax" on the loan amount, deposited in a group fund from
which individual members could take loans. Id.
64

PEGGY CLARK AND AMY J. KAYS, ENABLING ENTREPRENEURSHIP MICRO-TERPRISE

VELOPmENT IN THE UNITED STATES 8-13 (The Aspen Institute, November 1995).

DE.
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uses the concept of business associations comprised of groups of 20-30 microentrepreneurs who meet regularly and assist one another's businesses. 65 PPEP/
MICRO places a great value on encouraging its entrepreneurs to expand their
66
businesses and create jobs for new employees.
Despite these variations, most U.S. microenterprise development projects remain true to the original goals and philosophy of the Grameen Bank. They are
established as a tool not only for economic development, but also for human
development and community development.6 7 Thus, most programs emphasize
collaboration, skills-building, empowerment, and responsibility to the community
to a far greater extent than traditional business development efforts.
C. Cooperative Ownership Models
Another distinctive, and perhaps less recognized, strand of community economic development is based upon principles of cooperative ownership. The economic purposes of cooperative development are identical to those of CED
generally: to alleviate poverty; to develop, retain, and expand opportunities; and
to create innovative solutions to meet economic and social needs resulting from
changes in demographics, global, national, and local economies, culture, or lifestyles. 6s However the means for achieving those results can be distinguished
from other economic development activities by their underlying philosophy,
which emphasizes mutual benefit of members and the wider community,
69
achieved through democratic, member control and ownership.
Cooperative development is a world-wide phenomenon7" which has been described as the "largest socioeconomic movement in the world.",7 1 In Western
countries, cooperatives see themselves as an alternative between private businesses and state-owned enterprises; whereas in developing countries they are
65
66
67

Id. at 14.
Id.
Id. at 7.

68 Id.
69 See, e.g., Cooperative Development and its Economic Purposes, The Co-Op Home Page 4, at
http://www.coop.org.
70 For example, the United Nations has taken a strong role in encouraging cooperative devel-

opment in connection with the Committee for the Promotion and Advancement of Cooperatives, by
generating "Guidelines on Government Policy Concerning Cooperatives." See Guidelines Aimed at
Creating a Supportive Environment for the Development of Cooperatives, Committee for the Promotion and Advancement of Cooperatives, at http://www.copacgva.org/unpubs.htm.

71

Bruce Thordarson, Grassroots co-operatives in the developing worlds (North-South Institute

Briefing Paper 1990), available on the website of the International Co-operative Alliance, at http://
www.ica.org. According to ICA statistics, which actually understate the movement's size as they ex-

clude non-affiliated organizations, there were 674,967 cooperative societies in the world in 1988, more
than 500,000 of them in developing countries, active in every type of economy and in almost all
sectors.
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often instruments for securing local ownership of industries and as a means of
involving people in new economic activities. 72
There are three major types of cooperatives: large-scale marketing cooperatives which primarily fulfill national development needs; 73 multi-purpose cooperatives used to provide credit, supply and market goods, or carry out land reform
and other social changes;74 and grassroots cooperatives that emphasize the role

of cooperatives as self-help organizations at a local level, controlled by their
members. 75 In the United States, grassroots cooperative economic models are
undergoing a period of rapid growth as government, non-profit organizations,
and community leaders are recognizing their potential as a community economic
72 Id. Cooperatives in developing countries have been mainly active in agricultural marketing
and in advancing farm credit and sales of farming inputs. A number of them operate as governmentbacked monopolies; for instance, cooperatives dominate the marketing of coffee in Kenya and of
sugar in India. By ICA statistics, there are nearly 48,000 multi-purpose cooperatives, combining several services.
73 Id. at 2. British colonial officials introduced formally-structured cooperatives into India as
early as 1904 to provide credit at reasonable interest rates. When the idea spread to East Africa,
cooperatives were usually designed to serve the interest of white farmers by improving marketing,
transportation, and storage of crops (e.g. to benefit coffee farmers in Kenya); later these strategies
were sometimes adapted for peasants (e.g. cotton growers in Tanzania). Descendants of these early
marketing cooperatives dominate the processing and/or marketing of commodities in many countries
(e.g., groundnuts in Senegal, fish in Korea and rice in Indonesia). Being large and closely linked to
governments which control commodity prices, these cooperatives do not directly address the major
socio-economic problems in many rural areas, such as the marginalization of small farmers and landless workers. Id.
74 Id. Multi-purpose cooperatives began to flourish when colonial territories became independent. Village-level cooperatives were linked, by vertical integration, into national systems in many
African and Asian states; few, if any, of these cooperatives were inspired or started by the members
themsleves, but were usually government entities.
75 Id. Many grassroots cooperatives concentrate on single-sector activities requiring simple
management skills. Their inspiration comes from local populations who often adopt traditions of selfhelp, such as the savings clubs which have been a strong base for the growth of caisses populairesin
West Africa. Id. Thordarson argues that different types of cooperatives tend to achieve different
goals. In general, large marketing coops have brought the most economic benefits to their communities; the multi-purpose coops have provided new services and extended networks in rural areas: and
grassroots cooperatives have been particularly successful in promoting members' education and in
helping disadvantaged groups. Id. at 2-3. On the other hand, management incompetence or corruption is more commonly found in large-scale and multi-purpose enterprises. Id. at 3. Moreover, since
they were conceived as instrument of national policy, direct government interference in these types is
most prevalent. By contrast, grassroots coops have suffered more from inefficient management, difficulty in reaching self-sufficiency, and excessive dependence on outside supports Id. Non-governmental organizations favor grassroots cooperatives rather than national systems; de-officialization
process of gradually transforming government-controlled coops into more autonomous or even independent organizations. Government control is blamed as the -overriding obstacle to successful cooperative development in most Third World countries." Several governments (e.g.. Benin. Kenya,
Senegal and the Philippines) have made policy decisions to withdraw from direct control over coops
and allow the movement to take responsibility for its own growth.) Id. at 3.
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development strategy for everything from daycare to credit unions.7 6 One particular form of cooperative enterprise - worker-owned businesses - will be the focus of discussion here.
Worker ownership is transforming the U.S. economic landscape. 77 In some
areas of the country, local workers have organized employee-owned cooperatives
to start small businesses or to keep in operation productive enterprises abandoned by retiring owners or by multi-national corporations that seek cheaper labor abroad. 78 For example, in the Bronx, New York, Cooperative Home Care
Associates, Inc. (CHCA) operates a home health care enterprise owned and controlled by its workforce, consisting primarily of approximately 300 Latina and
African-American women.7 9 It is one of three corporations that form the core of
the Cooperative Health Care Network, a mutually supportive network of health
80
care employers and trainers that together employ over 500 home health aides.
Among the features that contribute to the success of CHCA are the fact that it is
76 There are dozens of websites devoted to information about cooperative development, and a
national network of development centers has emerged to share information on cooperative development activities in different market sectors and diverse population groups; their projects range from
value-added cooperatives in the Dakotas, Upper Midwest and the Southeast to member-owned credit
unions, housing and day care cooperatives to serve minority populations. See list of network members at The Coop Home Page, supra note 69, at 2-4.
77

See, e.g., FRANK T. ADAMS AND GARY B. HANSEN, PUTrrINO DEMOCRACY TO WORK: A

PRACTICAL GUIDE FOR STARTING AND MANAGING WORKER-OWNED

BUsINEssEs 171-182 (rev. ed.

1992). As of 1991, the National Center for Employee Ownership (NCEO) claimed that over 12 percent of the work force participated in an employee ownership plan (ESOP), which gives employees a
share in corporate equity. In 1991, the ICA Group compiled a director listing 304 firms owned by
102,343 workers of whom at least 89% represented their own economic interests through democratically elected boards of directors. Id. at 172.
78 Glick & Rossman, supra note 17, at 109 & n. 9. See also Adams and Hansen, supra note 77,
at 172-173, describing the evolution of union guidelines on employee ownership, due in part to heightened interest resulting from corporate raiding, mergers and acquisitions. A recent critical review of
all forms of employee ownership in Britain and the United States arrived at three main conclusions:
(1) employee share ownership is a better alternative than traditional collective bargaining; (2) employee ownership through buy-outs is a far more effective way of rescuing ailing companies and saving jobs than has been generally realized; and (3) despite the desirability of more employee share, we
should be cautious about tax incentives, since over-generous concessions will lead to abuse. See also
KEITH BRADLEY AND ALAN GELB, SHARE OWNERSHIP FOR EMPLOYEES xxiii-xiv (London: Public
Policy Centre, 1986), cited in Adams & Hansen, supra note 77, at 6.
79 Pitegoff, supra note 6, at 624-625.
80 Peter Pitegoff, Shaping Regional Economies to Sustain Quality Work: The Cooperative
Health Care Network 96, Chapter 5 IN Hard Labor: Women and Work in the Post-Welfare Era (Joel
F. Handler and Lucie White eds., 1999). The other cooperatives are Cooperative Home Care of
Boston, Inc. (CHCB) and Home Care Associates of Philadelphia. Id. at 112. The home health care
workforce typifies the world of low-wage labor markets; however, the cooperative ownership model
provides its worker-owners with an opportunity to increase their role in governance and share in the
profits as the business grows. Id. This relatively safe and supportive work environment is in sharp
contrast to typical home care jobs, characterized by inadequate wages and benefits, inconsistent
hours, no job security, and too little respect. Id.
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targeted in a growing market sector. It also combines key elements of community economic development - education and empowerment with a low-income
constituency, strategic planning, local job and enterprise creation, regional impact
and broader replication, sophisticated finance and business expertise, democratic
81
values, and selective use of public subsidies to build local capacity.
The democratic values, education and empowerment features of cooperative
economics have deep historical roots, and set it apart from other CED strategies
in terms of its promise for long-term eradication of poverty.

1. History of Worker-Owned Cooperatives
The practice of workplace democracy and worker-ownership, in its modem
form, was sparked by critical reaction to industrial capitalism and the excesses of
the industrial revolution. 82 By the early 1800's, dozens of consumer cooperatives
along with several worker-owned production factories and mills were operating
in England and France.8 3 In 1844, a group of twenty-four weavers formed the
Society of Equitable Pioneers in Rochdale, England, a consumer cooperative
based on principles which continue to be the foundation of a flourishing consumer cooperative movement today. 84 However, the Rochdale principles proved
to be inadequate when applied to production, and after a failed experiment, "the
idea of industrial democracy in the workplace languished, at least in France and
England. " 85
In the meantime, in the United States, striking journeymen cordwainers in
Philadelphia started the first significant experiment in worker self-management
86
in 1806 by opening a warehouse to market shoes and boots made by members.
During the 1830's, enthusiasm for labor-managed enterprises swept the nation's

workingmen's associations (predecessors to today's unions). Many of the promis81 Pitegoff, supra note 6, at 625.
82 Adams & Hansen, supra note 77, at 11.
83 1I
84 Id at 13-14. The Rochdale weavers set forth the following eight principles: (1) There would
be democratic control; with each member having one vote; (2) A person could join or quit or rejoin
the cooperative without prejudice; (3) The Society would pay limited interest on capital; (4) Any
profits, or surplus, would be distributed among members according to the value of their purchases
over a year;, (5) All sales would be for cash; (6) the products sold were to be pure and measured in
full; (7) funds would be set aside from any surplus for membership education; and (8) Any person,
regardless of religious faith or political belief, could belong, but the cooperative would remain politically neutral. The coop flourished, and today, hundreds of cooperatives emulate the Rochdale Pioneers, using essentially the same principles in consumer cooperation. Id. at 14.
85 Id. at 14. After successfully managing a corn mill, the rochdale pioneers founded the Rochdale Cooperative Manufacturing Society in 1850, based on a model that would be called a joint partnership today. When the firm needed additional capital to expand. shares were sold to persons whose
only interest was getting a return on their investment. As a result of investor influence, the firm
became a traditionally managed joint stock company twelve years after it started.
86 Id. at 15. Although their business prospered, it did not prompt imitation until the 1830's.
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ing worker-owned mills and firms that sprang from these experiments were
closed during the economic downturn following the panic of 1837.87
In 1866 the first National Labor Congress adopted a resolution encouraging
the promotion of worker-owned cooperatives.8 8 Within two years, workers in
nearly every trade started self-managed businesses. Beginning in 1878, the
Knights of Labor union undertook perhaps the most significant, sustained drive
to widen the practice of worker ownership in the United States. A central plank
in their platform was the formation of worker cooperatives to offset "the evils of
unbridled capitalism and the insecurities of wage labor."8 9 The Knights of Labor
opened 135 cooperatives, 90 but internally inconsistent missions of cooperation on
one hand and collective bargaining on the other led to their demise as a labor
organization by the end of the century. 91 By the turn of the century, organized
labor discarded the principles of cooperation and opted for a policy of "business
unionism" which accepted the capitalist system of ownership and advocated collective bargaining as the means to obtain a share in the fruits of production for
labor. 92 Another spurt of interest in cooperative ownership emerged during the
Great Depression, but most of the cooperatives started during that period disappeared by the outbreak of World War 11.93
No discussion of the history of cooperative development would be complete
without mention of the most enduring, successful experiment in cooperative development: the Mondragon complex of companies in the Basque region of Spain.
The Mondragon experiment began in 1956, when five young engineers94 set up a
87 Id.
88 Id.
89 Id. at 16.
90 Id. at 17. Most of the coops started by the Knights were small, with an average investment of
$10,000. More than half were mines, cooperages, shoe and clothing factories, and soap works.
91 Id. "Under attack by the more conservative craft-dominated American Federation of Labor,
the Knights lost nearly 600,000 members between 1886 and 1890, and ceased to be a viable labor
organization by the end of the century." Adding to those difficulties, cooperatives were under attack
by external forces. Merchants organized boycotts and refused to furnish factories with raw materialsbanks refused financing; the national economy was in a depression. Only the strongest cooperative
survived these conditions.
92 Id. at 18.
93 Id. at 18. Government planners saw worker-owned coops as a means to shore up the economy. Several hundred agricultural and production coops gave unemployed workers an opportunity to
obtain the necessities of life through their own production. Although they were plagued by lack of
capital, labor and management problems, and shifting government policies, the coops performed a

valuable service during the depths of the depression.
94

The founders of Mondragon were inspired by the ideas of Don Josd Maria Arrizmendiarrieta

(1915-1976), a visionary who came of age in a climate of intense debate over social reform in Spain.
See MacLeod, supra note 1, at 53. Opposed to the depresonalization involved in capitalistic economic
development, Don Jose Maria sought ways to synthesize the tension between work as the means to
increase personal consumption and work as community resource building; as well as the contradiction
between the view that the shape of society is determined by economic structures as opposed to the
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small enterprise to produce oil stoves. 95 Their first endeavor, started with borrowed money and based on principles of democratic decision-making, profit sharing and community responsibility, has blossomed into a complex of companies
with more than 30,000 workers96and six billion dollars in annual sales, all owned
by the workers and customers.

The Mondragon Corporacion Cooperativa 9 7 owns four enterprise groups: financial, industrial, distribution, and corporate; the core of its financial enterprise
is the Caja Laboral Popular or Community Bank, a credit union that has financed
the coops expansion.9 8 The role of the Caja is to utilize local financial resources
and invest them in the creation of new enterprises for the development of the
Basque region.9 9 The core of the system is made up of sixty-seven industrial
producers that produce a vast range of products as well as constructing factories,
sports arenas, and even domestic housing. 10 0 MCC also distributes its own
goods. The Eroski chain of 264 stores, which is the largest distributor of food in
the Basque provinces and the third largest in Spain, also sells furniture and other
products produced in the cooperative factories. 10 ' Lankide Export was set up in
1980 to support the export process; which in 1995 accounted for over 15 percent
of total Mondragon sales.' 0 2 Finally, fifteen enterprises carry out the MCC's corporate activities, which promote, assist and develop new and existing enterprises. 103 The MCC is also involved in educational activities through it League of
traditional view that all is determined by good moral attitudes. Id. at 61. The result was a vision that
"combined social and moral insights with a deep appreciation of technology." Id. at 64.
95 MacLeod, supra note 1, at 19. The initial enterprise was named ULGOR. the first letters of
each of the five founders' names. Id. at 20. "This enterprise became successful in a very short time.
When they needed further capital for expansion, they formed a bank following the same principles of

cooperative ownership. As each enterprise became successful and grew, it divided to create a complex of inter-related worker-owned enterprises that is still growing." Id

96 Id at 13, 19. The Mondragon experiment brought hope to the Basque community during a
period of great despair, after the democrats had lost the war against the dictator Franco. Id. at 39.

97 The complex was re-named in 1986 to reflect more accurately the new reality of the MCC as
a player in the international market. Id at 20. From 1975 through 1985, during a period of economic

crisis in the western world, the Basque region lost 150,000 jobs; by contrast, the Mondragon complex
gained over 4,000 job. Id

98 Id at 21. It is important to understand that "the founders of ULGOR were working class
people without great inherited wealth"; thus, they depended on the local community for capitalization. Id at 21. Leaders in the Mondragon system freely admit that their worker cooperatives could

not exist if they did not have their own banking system. "In Europe many coops failed over the years
because traditional private banks were not prepared to fund them during difficult times." Id.

99 MacLeod, supra note 1, at 22.
100 Id at 23.
101 Id at 24.
102

Id. at 24-25.

103

Id. at 25.
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Education and Culture, comprised of thirteen different educational enters with
1 4
more than 6,000 students at different levels. 0
The Mondragon Cooperative Corporation is "a moral entity having responsibility at three levels: 1) towards the individual employees, 2) towards the cooperative corporations which make up the Mondragon family, and 3) towards the
general society of which it is the basic unit." 10 5 Scholars who have studied the
Mondragon experiment disagree about the extent to which it can be replicated
outside of its own unique geographic, cultural and political context. 0 6 In extensive surveys of the Mondragon cooperatives, Bradley and Gelb discovered that a
key factor in their success was the personal attachment of the manager, as well as
the general workforce, to their community."° They concluded that the cohesive
effect of the closed Basque society developed solidarity that carried over into the
economic sphere; thus making the experiment difficult to replicate in less closed
societies.' °8
MacLeod, however, who also extensively studied the Mondragon experiment,
disagreed with this conclusion. 109 Acknowledging the reality that the industrialized world promotes worker mobility, MacLeod argued that "[t]here is no well
founded scientific argument that the dynamic of economics has to be impersonal
and divorced from all social and traditional dynamics." 11 When looking at the
many experiments modeled loosely on the Mongragon experience, MacLeod con-

104

MacLeod, supra note 1, at 25. Three of these centers are at the university level; the largest

is the polytechnical university which specializes in production engineering, computer technology,
microelectronics, and industrial electronics. Other educational activities include, Alecoop, a coopera-

tive industry in which students work half the day in the factory and study in the university during the
other half of the day; Isasbide or Otalora, a residential learning center for management that provides

postgraduate management training. Id. MCC is also heavily involved in elementary schools and research institutes that help develop new enterprises. Id. at 26.

105 MacLeod, supra note 1, at 89. Each cooperative corporation in the Mondragon complex
shares a common philosophy spelled out in the Contract of Association. The principle of solidarity
requires members to share in both good times and bad times. In order to make solidarity a concrete

reality, enterprises are required to develop common work policies, share in capital, and so on. Id.
106 Id. at 93-95, analyzing findings in Bradley, Keith and Alan Gelb, The Replicabilty and S1istainability of the Mondragon Experiment, 20 BRrr. J. INDUS. REL., 20-33 (March 1982).
107

Id. at 93.

108 Id. at 94.
109 Id. See also Adams and Hansen, supra note 77, at xvii-xxx (Rev. ed. 1992). After visiting
the Mondragon complex in 1984, the authors concluded that "more than a confluence of history and
culture" was at the heart of their success. "We are convinced that successful worker ownership does
not depend on a particular time or on a unique people, but it does depend on some important fundamentals of which democracy is the bedrock." Id. at xviii-xx.
110 MacLeod, supra note 1, at xviii.
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cluded that commitment to the underlying cooperative values was the most important element in success."'
2. Philosophy and Values of Cooperatives
Cooperation as an economic and social system is not based on a single theory
but on a collection of many concepts such as self-help, non-exploitation, mutuality and equitable sharing of gains and losses.112 The International Cooperative
Alliance (ICA), an independent, non-governmental association which unites, represents and serves cooperatives world-wide, has set down seven principles as
guidelines for accepted cooperative behavior: (1) open and voluntary membership; (2) democratic member control; (3) member economic participation; (4) au-

tonomy and independence; (5) education, training and information; (6)
cooperation among cooperatives; and (7) concern for community. 113 The key to
successful cooperative development lies in its value system, including the primacy
of democratic participation, and the intertwining of member, cooperative, and
14
community benefit.
111 Id. at 153. According to MacLeod, the products and structure of successful cooperatives
may vary, "but if the underlying values are there, we will make our communities better places to live
in, not only for a fortunate elite, but for all who wish to participate."
112 Thordarson, supra note 71, at 1.
113 The ICA Policy, available on the website of the International Cooperative Alliance (ICA),
at http'lwww.ica.org. The ICA was founded in London in 1895; it currently has 236 member organizations from more than 93 countries, representing approximately 725 million individuals worldwide.
Id. The ICA was one of the first non-governmental organizations to be accorded United Nations
Consultative Status; today, it is one of forty-one organizations holding Category I consultative Status
with the UN Economic and Social Council (ECOSOC). Id. The principles adopted by the Mondragon Congress in 1987 include the basic principles of the ICA, but go further, calling for (1) open
admission, (2) democratic organization, (3) sovereignty of labor, (4) instrumental character of capital,
(5) self-management, (6) pay solidarity, (7) group cooperation, (8) social transformation, (9) universal
nature, and (10) education. MacLeod, supra note 1, at 40-42. The Committee for the Promotion and
Advancement of Cooperatives (COPAC), an inter-agency committee that promotes partnership between representatives of the cooperative movement with the United Nations and its agencies, has also
drafted guidelines for cooperative development that were submitted to the United Nations in 1993 for
proposed incorporation into the Secretary General's Report on Cooperatives. Guidelines Aimed at
Creating a Supportive Environment for the Development of Cooperatives (January, 1998), available
on COPAC's website at http'//www.copacgva.org. The proposed guidelines emphasize the role of governments in creating a supportive environment for the development of cooperatives through public
recognition, appropriate legal structures, research, education, provision of public funds, and institutional arrangements for collaboration and partnership. Id.
114 Se4 eg., MacLeod, supra note 1, at 37. MacLeod argues that the success of the Mondragon
experiment is driven by the communitarian values upon which the whole complex is built. The organization's mission statement describes it as "the embodiment of a social-economic experiment inthe
business world," emphasizing that "the material and social assets generated are distributed for the
benefit of its members and the community, as a measure of solidarity." Id. at 38. Expanding upon
this theme, the company's operating guidelines expand upon the notion of community commitment,
stating that "[t]o create jobs and create community wealth are the irrevocable requirements of our
community vocation. And within this community commitment we must not forget to proclaim our
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Democracy is the bedrock value of worker-owned cooperatives., 15 Worker
democracy means a form of governance in which the ultimate control is vested in
the people who both own and work in the enterprise, either directly or under a
one-person, one-vote electoral system. 116 To be successful, a worker-owned cooperative requires sharing of knowledge and information, worker-owners who
have both the technical and democratic governance skills needed to work in and
manage a business, and the political and social skills needed to function as a democratic polity. 117 The other fundamentals include mobilization and use of group
savings, cooperative entrepreneurship,
and systematic and continuous education
118
and training of worker-owners.
3.

Case Study: Cooperative Economics for Women

The Cooperative Health Care Network described in Section 1, supra,provides
a large-scale example of a successful worker-centered model of enterprise development and employment training. The network's strategy emphasizes a sectoral
approach, aiming to upgrade the status of the home care work force and achieving a leadership role as employers in regional markets for the home health industry.119 The elements of its success, including "visionary leadership, skilled
business management, institutional and philanthropic support, a burgeoning and
federally subsidized labor market, democratic worker ownership, a worker-centered organizational culture, a mutually supportive network, and intense collaborative work," have sometimes been described
as unattainable or inapplicable to
120
other community development settings.
Other experiments in cooperative ownership in this country more closely resemble the micro-approach of the Grameen "peer-lending" program, starting on
a small-scale with groups of women who agree to support one another in developing successful business ventures. Cooperative Economics for Women (CEW),
a Boston-based incubator for worker-owned cooperatives, provides an example
of this approach.
In his study of the Mondragon experiment and its progeny, Macleod concludes
that most successful cooperative experiments "arise out of local initiatives, rather
than top-down strategies, and develop through independent, usually non-profit
entities. They are led by 'social entrepreneurs," most often local leaders who
respect for the ecosystem and the search for solutions which, while not hindering efficiency, permit a
balanced development of our businesses, and equally permit full employment with the creation of
new jobs." Id. at 39.
115 Adams and Hansen, supra note 77, at xviii.
116 Id.
117 Id.
118 Id. at xix.
119 Pitegoff, supra note 80, at 97.
120 Id. at 106.

LEGAL SERVICES AS PARTNERS IN COMMUNITY

EcoNoMic

DEVELOPMENT

combine social vision, organizing skill and political acumen with the tenacity and
business management skills needed to perform in this very difficult arena, and
through very difficult times."'12 1 CEW embodies just those characteristics, along
with the most important values of cooperative economics: democratic worker
control, worker education and training, and commitment to the larger
community.
Founder Rebecca Johnson is a long-time community activist who started doing
economic literacy and development work for women of color under the banner of
Women for Economic Justice. Inspired by the resourcefulness and untapped potential of the women of color and immigrants who manage to survive despite
staggering poverty, isolation, and lack of political power in inner cities, Johnson
conceived the idea of creating an incubator to nurture worker-owned cooperatives in response to the needs of women, especially women of color and immigrant women, to take control of their own economic destinies." z The goal of
CEW is not to create entrepreneurs, per se, but to provide women with the
means to control income through economic cooperation. 12 CEW is modeled on
the work of the ICA group and popular movements in Central America, Brazil,
and Southern Africa, and focuses on self-defined income-generation activities. 24
CEW serves as a technical assistance provider and facilitator for the formation
and maturation of coops which then take on an independent existence and maintain ties to CEW by contracting for technical assistance. Folks who start as members of CEW maintain that membership along with membership in a nascent
coop which starts off as a training group. Participation in CEW starts with groupbuilding activities in order to prepare women for their income-generating activities. 12 This is followed by a "transition retreat" during which the women form a
training cooperative and formulate a community needs assessment tool to determine the need for and interest in the produce or service the group has decided to
offer. 2 6 Once the training cooperative has completed its community needs as121

MacLeod, supra note 1, at 153.

122 See, eg., Rebecca Johnson, Poor Women, Work and Community Development: A Reflection Paper 3 (unpublished manuscript on file with author).

123 Id
124 Id. at 4. Johnson distinguishes the CEW model from the "mainstreaming" efforts currently
in vogue through the United Nations and the World Bank. The essence of the distinction seems to

rest on autonomy and self-definition, as opposed to externally imposed models of income generation.
125 Id CEW uses a curriculum which emphasizes self-discovery, group building, listening and
communications, and economic literacy. Id The goals of this training are to promote a sense of
supportive community among participants, to gain a basis understanding of how the U.S. economy
works, and to gain an appreciation of cooperative philosophies.

126 Id The goals of the transition retreat are for participants to understand their skills in relationship to unmet community needs, begin a critique of marketing and its role in their communities,
and understand how to assess their community's needs assessment tool During the training period,

women on AFDC do not earn income; however, they do receive child care reimbursements, reim-
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sessment, they test the market by doing practice work.127 During this phase,
which can last as long as three years, coop members augment their skills with
training in basic office and venture practices, as well as literacy skills.'a2 While
they are working to build their ventures, coop members are also encouraged to
become active in their communities; for example, serving on community boards
and committees at their children's schools. 129 CEW augments this phase with
regular political education events on topics such as welfare reform,
immigration
30
policy, and other issues critical to women in the cooperatives.'
After the training phase ends, the goal is for participants to become members
in full-fledged worker-owned cooperatives. Coops are incorporated when they
are about to take on long-term contracts of their own. 3 1 In the Fall of 1997,
Morabeza Cooperative Cleaning Community incorporated, becoming the first
CEW coop to move from training to full worker ownership.' 32 At the time of
incorporation, Morabeza Cooperative Cleaning Community was a Haitian and
Cape Verdean cleaning company with three members/workers/owners, one member in training, and one temporary worker. 33 The new coop was linked to CEW
by an Education and Technical Assistance Agreement, which called for
Morabeza to continue to sit on the board of CEW, attend political education
134
meetings, and help other coops as they made the decision to incorporate.
CEW and its member cooperatives receive two different layers of legal services. Northeastern University School of Law's Poverty Law Clinic acts as general counsel to CEW and provides a full range of traditional legal services,
including benefits, immigration, and domestic violence matters, to individual
members of the cooperatives. Private attorneys are recruited, as needed, to act as
corporate counsel to the member cooperatives.
bursements for training expenses and uniforms Women not on AFDC can receive cash payments
when their cooperatives leave the training phase.

127 Id. at 5. Training coops in this phase include the Abbai Women's Cooperative, producing
Ethiopian and Eritrian food for take-out and catering; Little People, a coop designed to provide event

and supplemental child care services; and Apsara Fashion, a Cambodian Women's Cooperative producing clothing such as children's fleece fruit hats.
128 Id. at 5.
129
130

Id.
Id.

131

At this point, members get a salary rather than a training stipend and vendor payments

which have been used in the training phase. Prior to POWRA this would have been the transition

from welfare. Now, with time limits, the process of conversion to salary and the pressure to contract
the training phase has increased Id.

132 3 CEW's News 1, 4 (Fall 1997)(on file with author).
133 1& The plan was for Morabeza to continue to grow by recruiting and training new members
for new contracts.
134

Id. at 4.
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D. Role of Attorneys in Community Economic Development
Community economic development organizations require essentially the same
kind of "transactional" lawyering as private sector business corporations, including a broad range of corporate, tax, contract, real estate, licensing and other business, commercial and regulatory matters. 135 Just like other CED organizations,
worker-owned cooperatives need attorneys for a variety of legal needs, from incorporation decisions to taxation to contractual arrangements.1 36 Like attorneys
for more traditional business organizations, attorneys advising cooperatives
should provide alternatives, legal justification for each alternative, and, if asked,
make a recommendation. 137 However, the comparison with traditional business
organizations ends at this point, for with a cooperative, the final decision must be
made not by a chief executive officer or board of directors, but by cooperative
management, a democratically elected board, or the membership as a whole.Y1
Most CED organizations have needs that go beyond the traditional business,
however; they also need lawyers who understand the particular needs and circumstances of their members and constituents, who can provide a wide range of
appropriate services (from family law to public benefits), and who respect their
decisions. 139 Because of the opportunities and challenges it offers, CED legal
practice is coming to be viewed by many law schools and some legal service orga40
nizations as a significant new area of public interest law.'
M.

LEGAL SERVICES INVOLVEMENT IN CoMuNITY

EcoNorMc DEVELOPMENT

A. History and Transformation of Legal Services Delivery Models
The modern story of legal services for the poor begins with the creation of the
Legal Services Program by the Office of Economic Opportunity (OEO) in
1965.141 The underlying philosophy of OEO was that the legal services program
135 See e-g., Glick & Rossman, supra note 17, at 110. More and more often, CED projects

require mastery of sophisticated financial transactions, such as tax credit syndication and tax-cxempt
bond financing, lI
136 See ag., Adams and Hansen, supra note 77, at 115-116.
137 1I
138 Id. at 116.
139 Id.
140 Id. A number of law schools have developed CED courses and clinical programs. See
Section Im(B), infra. The American Bar Association has initiated a Forum on Affordable Housing
and Community Development which sponsors educational conferences and publishes a quarterly

journal. The Ford Foundation and the federal Legal Services Corporation (prior to recent Congressional funding restrictions) have generously supported the work of the National Economic Development and Law Center in promoting CED lawyering and providing training and support to CED
practitioners. See infra Section III(B).
141 See Houseman, supra note 2, at 2.
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would marshal "the forces of law and the powers of lawyers in the War on Poverty to defeat the causes and effects of poverty."' 142 When the Legal Services
Corporation (LSC) was formed in 1975, it expanded the network of legal service
providers to reach every county in the country, backed up by state and national
support centers that provided training programs,43 leadership, and a national
clearinghouse to support legal services providers.'
The original mission of legal services was to help people escape from poverty
by securing a redistribution of goods, services, and power on a more equitable
basis. 44 During the late 1960's and early 1970's, legal service programs made
headway, expanding entitlements 145 and civil rights through law reform strategies
including impact litigation, administrative advocacy, and, to a lesser extent, lobbying.' 46 Most legal services agencies during that time period combined
two
47
models of service delivery: individual service and law reform work.1
Another essential component of the OEO legal services vision was community
involvement. Legal services programs were responsible to all poor people as a
client community with the right to participate in identifying problems to address,
and to control decisions about their solutions.' 48 Community education, outreach, and physical presence in the community would ensure that legal services
empowered client to achieve community goals.' 49 However, the community empowerment goal of legal services never achieved the same level of success as the
law reform component attained during the first couple of decades. For political
reasons, legal service offices have been under tremendous pressure to emphasize
outcomes in individual cases.' 50 These pressures increased dramatically when
Ronald Reagan appointed a hostile board of directors to the LSC.' 5 ' With a
twenty-five percent reduction in federal funding, many neighborhood offices
were closed and programs turned to increased specialization, causing greater at142 Id. at 3, n.8, quoting Clint Bamberger, the first Director of the Office of Legal Services
within the OEO.
143 Id. at 3.
144 See Cahn, supra note 6, at 2135.
145 "Entitlements" helped the poor increase their share in the market economy by expanding
rights to receive money and other benefits known collectively as "The New Property." Id., f.n. 6,
citing Charles Reich, The New Property, 73 YALE L.J. 733 (1964).
146 See Southworth, supra note 17, at 1127.
147 Id. at 1126. The individual service model treats each client's disputes separately, while the
law reform model seeks to effect systemic change benefitting groups of people. Both models, however, focus on resolving existing claims or grievances rather than preventive or planning advice.
148 See Houseman, supra note 5, at 1684; Brescia et al., supra note 3, at 834.
149 Houseman, supra note 5, at 1684; Brescia et al., supra note 3, at 835.
150 See, e.g., Brescia, et al. supra note 3, at 836. Data about the number of cases referred,
serviced, and resolved magnified individual representation and quelled critics who charged that class
actions were just a form of "social engineering."
151 Id. at 837.
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torney isolation and separation from the client community.' 2 To deal with this
retrenchment, legal service offices had to restructure priorities; many placed
"emergencies" at the top of the list. Although some programs experimented with
community education and pro se representation, involvement in the client community generally declined.' 5 3
Another period of assault and retrenchment was wrought by the Republican
Congress in 1994.154 In addition to substantial funding cuts, funding was tied to
substantive restrictions on staff activity of any organization receiving LSC
1 55
funding.
One of the most significant restrictions intersects with major structural
changes in federal welfare law. Not only can recipients of LSC funds no longer
initiate, participate or engage in class actions, they also can no longer challenge
State of Federal welfare reform laws or formally adopted regulations.15 6 These
restrictions come at a time when devolution - the shift in responsibility from the
federal to the state level for a host of social programs - eliminates the legal
framework for much of the litigation that legal service offices have employed in
the past to protect the rights of poor clients.
152 1L See also Houseman, supra note 2, at 7. stating that federal funding for legal services was
cut by 30% from $415 million in FY 95 to $283 million in FY 97; 12.9% of program staff left and
12.7% of local legal service offices were closed. In addition, state and national support centers lost all
of their LSC funds, although many are still in existence because of other funding.
153 Id. at 838. According to the author, at a 1981 conference sponsored by the National Legal
Aid and Defenders Association to address the assault on legal services, a common theme was a restructuring of priorities, with emergencies placed first. Many legal services workers would not accept
serving fewer clients facing eviction, benefits, or domestic violence. See also Houseman, supra note 2,
at 15. Houseman claims that, independent of funding cutbacks and restrictions on LSC providers,
there are significant problems within the federal legal services program - including isolation from the
communities that they are supposed to assist.
154 Brescia, et al., supra note 3, at 839.
155 Id. Unlike earlier restrictions, the new legislation provided that LSC recipients could no
longer raise non-LSC funds to perform otherwise restricted activities. Pub. L 104-134, See. 504, 110
Stat. 1321; 45 CFR 1610, 62 FR 27695 (May 21, 1997). See also Houseman, supra note 2. at 8. The
substantive restrictions include, interalia, a prohibition on advocacy and representation before legislative bodies and in administrative rulemaking proceedings. Id.; Sec. 504(a)(2),(3).(4),(5),(6). In addition, recipients cannot initiate, participate or engage in any new class actions, and were required to
discontinue work on pending class actions by August 1, 1996. Id., Sec. 504(a)(7). Recipients cannot
claim, collect, or retain attorneys' fees from adverse parties on cases initiated after April 25, 1996,
even when the fees are otherwise permitted by statute. Id. at 8-9; Sec. 504(a)(13). Moreover, recipients can no longer challenge State or Federal welfare reform laws or formally adopted regulations,
and cannot conduct training programs to advocate particular public policies or political activities, and
cannot do training on prohibited cases or advocacy activities. Id.; Sec. 504(a)(12)(16).
156 See Houseman, supra note 2, at 8-9. This means that recipients of LSC funding cannot seek
injunctive or declaratory relief to challenge PRWORA or its implementing regulations; challenge
State laws or regulations implementing PRWORA, or challenge state "general assistance" program
laws or regulations. See Alan W. Houseman and Linda E. Perle, What Cannot Be Done By Programs
Receiving LSC Funds 2 (Center for Law and Social Policy, July 1998).
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The prime example of devolution is the Personal Responsibility and Work Opportunity Reconciliation Act of 1996 (PRWORA), 157 which ended "welfare as
we know it" by replacing the federal AFDC program with a block grant program
known as Temporary Assistance for Needy Families (TANF).158 The Balanced
Budget Act of 1997 further transferred responsibility to the states, creating a
"welfare-to-work" block grant program with grantees given substantial flexibility
over program design.159 Devolution is also central to changes made to the food
stamp and Medicaid programs, assistance to legal immigrants, and uses of Federal
60
child care funds.'
This fundamental structural change eliminates a federally enforceable "entitlement" to most benefits' 61 and gives States almost total discretion to determine

who will receive assistance, what form that assistance will take, and under what
conditions it will be available. 162 Devolution has eliminated many of the Federal
statutory and regulatory protections that have provided the basis for significant
reform litigation, resulting in fewer legal rights to assert. 163 Although legal services attorneys can represent individual clients in court, even if welfare reform

matters, so long as they do not directly challenge existing Federal or State welfare
reform laws, their legal arguments and strategies will have to be much more factbased, 164 and any impact litigation will have to be done by non-LSC recipients.1 65
Legal services programs have formulated a variety of responses to the intersecting impact of funding restrictions and devolution. Many former LSC recipi157 Pub. L. No. 104-193, 110 Stat. 2105. PRWORA cut $54 billion in funds that the poor would
have otherwise received by reducing food stamp benefits, denying benefits to legal aliens and changing the eligibility for SSI of severely disabled children. Alan W. Houseman, Devolution: The Legal
Services Response (Center for Law and Social Policy, February 1998).

158 42 U.S.C. § 601. See Houseman, supra note 2, at 27. This fundamental structural change
gives States almost total discretion to shape their programs of cash assistance, employment and training, child care and related health care services. Devolution also is central to changes made to the food
stamp and Medicaid programs, assistance to legal immigrants, and uses of Federal child care funds.

Id. In addition, the FY 1996 and 1997 federal budgets authorized significant new flexibility in State
and local administration of programs under the Job Training and Partnership Act. Id. The Balanced
Budget Act of 1997 further expands the shift of authority over low-income programs to State and

local governments. Pub. L. No. 105-33, 111 Stat. 251. The legislation creates a new child health block
grant and an important new array of Medicaid options available to states. Id. In addition, the new

law creates a "welfare-to-work" block grant program for States and cities, with grantees given substantial flexibility over program design. Id. . Finally, local flexibility has increased substantially as a
result of
159
160
161
162
163
164

changes in federal housing laws. Id. at 28.
Pub. L. No. 105-33, 111 Stat. 251, cited in Houseman, supra note 2, at 27-28.
See, e.g., Houseman, supra note 2, at 27.
Id.
Id.
Id. at 29.
See Houseman and Perle, supra note 156, at 2. Recipients can challenge agency policies and

practices as violative of law or the constitution, but cannot challenge existing statutory law or regulations adopted by notice and comment rulemaking.
165 Id. at 29.

LEGAL SERVICES AS PARTNERS iN ComuUNrrY ECONONc DEVELOPMENT

ents have given up LSC funds or have substantially revamped their services to
conform to the restrictions. 166 In more than half the states, new sources of public

funds, such as state appropriations and interest on lawyers trust accounts, are
being pursued. 167 In at least 24 jurisdictions, new bar initiatives, including expanding pro bono efforts, have been undertaken.' 68 Furthermore, in a number
of states, new efforts are under way to raise private funds from foundations, pri-

vate law firms, and individual contributors. 169 Thus, what is emerging is a patchwork quilt of delivery systems that include LSC-funded programs with restricted
activities, along with programs funded with other sources, which are free to pursue class action, welfare reform advocacy, policy representation, and other activities prohibited by LSC. Moreover, in many jurisdictions, the private 17
bar
is
0
becoming a significant player in the delivery of legal services to the poor.
The impact these changes will have on community involvement remains to be
seen. They could lead to a continuation of withdrawal from the community that
started with program cuts in the 1980's; or they could serve as an impetus towards
a renewed community-oriented approach to the provision of legal services,1 as
17
advocated by a substantial number of scholars and legal service attorneys.
B. Legal Services Participationin Community Economic Development
In many areas of the country, law schools have taken the lead in expanding
legal services to community economic development groups. In the past decade
over one dozen law schools have started housing and community development
clinics. 172 These clinics provide a range of services to community based organiza166 See Houseman, supra note 2, at 9-10 (By 1998, at least 35 grantees in 18 states had given up
their LSC funds and continue to operate using only other funding sources. In ten of these states, new
entities had been established to receive LSC funds; many of which had established extensive "hotline"

advice, brief service and referral systems, relying on private attorneys to provide basic legal representation. In at least 26 other States, new entities had been established to receive the non-LSC funds that

had formerly gone to LSC recipients. In at least 15 States, former legal services attorneys had moved
to "public interest" law firms to serve low-income clients without governmental funding. But see

Brescia, et al., supra note 3, at 839 (Many programs have simply adhered to the new restrictions,
which did not require much change in their services).
167 Houseman, supra note 157, at 10. Interest on Lawyers Trust Accounts (IOLTA) are pro-

grams that authorize attorneys to pool nominal or short-term client funds into interest free checking
accounts where interest is pooled and used to fund civil legal services programs.

168 Id.
169 Id.

170 Id.
171 Se4 eg., Brescia, et al., supranote 3, at 840 (advocating a movement away from the service
delivery model toward a community-based approach to legal services delivery).
172 See Peter Pitegoff, Law School Initiativesin Housing and Community Development, 4 B.U.
PuB. INT.L.J. 275,283 (1995). Pitegoff describes in detail three such law school programs. Seton Hall

School of Law's Development Clinic represented several nonprofit housing and economic development organizations in New Jersey in the development of affordable housing, day care centers, and

other needed community services. Id. at 277. Unfortunately, the law school suspended the program
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tions dealing with housing and economic development in inner city neighborhoods and other distressed areas.1 73 Washington, D.C. is rich in law school
community development clinics, with programs at the University of the District
after two years of operation. Id. at 278. Yale Law School's Housing and Community Development
Clinic has grown organically over a number of years, starting with the Yale Shelter Project in the mid1980s. Today it includes graduate students in law, management, public health, and architecture whose
activities range from affordable housing development to housing management assistance, from policy
analysis for job creation in health care to increasing availability of financing for community economic
development. Id. at 278-79. The SUNY Buffalo School of Law Development Clinics includes two
related components: the Low Income Housing Development Clinic and the Community Economic
Development Clinic. The housing component represents nonprofit corporations in the development
and management of housing for homeless, elderly, disabled and low-income families. The economic
development component concentrates on employment and enterprise development. Id. at 280. Its
clients include established organizations and start-up enterprises such as an urban day care center and
a large produce cooperative owned and operated by about a hundred regional farmers. Its services
range from providing limited counsel to established organizations, organizing and empowering new
institutions, and developing policy for broader impact. Id. at 281. Law schools identified by Pitegoff
that have conducted affordable housing or economic development clinics or related classroom programs in recent years include: Cardozo, Columbia, George Washington, Georgetown, Harvard, Michigan, St. Louis, SUNY Buffalo, CUNY at Queens, Seton Hall, Stanford, Syracuse, Washington, and
Yale. Id. at n. 23. According to an informal survey conducted by the Georgetown University Law
School Harrison Institute, CED clinics and/or classes exist at University of Washington, John Marshall, St. Louis, University of Baltimore, Washington and Lee, Santa Clara, Marquette, U.C. Berkeley
(Boalt Hall), Syracuse, SUNY Buffalo, Michigan, George Washington, Pittsburg, Yale, Georgetown,
and CUNY. See Jones, supra note 34, at n. 44. The 1996 Directory of Clinical Teachers lists eight
such programs adding William and Mary and Tennessee to the list. Id. An Association of American
Law Schools survey of new course offerings between fall 1994 and spring 1997 lists three new economic development clinics. See Deborah Jones Merritt and Jennifer Cihon, New Course Offerings in
the Upper-Level Curriculum: Report of an AALS Survey, 47 J. LEGAL EDUC. 524, 551 100 (1997).
During that same time period, law schools created ten new courses on economic development (both
national and international Id. at 555 & n. 114. See also, Leslie Newman, National Economic Development and Law Center, Law Schools and Community Economic Development (1993); Jeffrey S.
Lehman & Rochelle E. Lento, Law School Supportfor Community-Based Economic Development in
Low-Income Urban Neighborhoods,42 WASH. U.J. URa. & CoNTEMP. L. 65, 66 (1992). Simultaneously with the increase in development clinics at law schools, the Project Group of the Interuniversity
Consortium on Poverty Law, a national organization of legal academics advocating for poor people,
fostered revisionist scholarship and teaching challenging older ideas of the nature and purpose of
poverty law theory and practice. See, e.g., Louise G. Trubek, Lawyering for Poor People: Revisionist
Scholarship and Practice, 48 U. MIIi L.REv. 983 (1994)(describing the origins and some of the
projects undertaken by the Consortium). Among other things, the Consortium attempted to facilitate
communication between law schools and the Legal Services Corporation, and among faculty and staff
involved in poverty-related efforts in law schools. Id. at 984. One component of the Consortium, the
Project Group, sought participants to implement specific and innovative projects at their own schools.
Id. The scholarship coming out of the Consortium and its Project Groups helped create an opening
for poverty law practice grounded in locally-based programs and projects where poor community
groups can utilize entrepreneurial strategies and techniques to create jobs and empowerment Id. at
992.
173 Pitegoff, supra note 172, at 283. Client groups at law school development clinics include
community development corporations, nonprofit organizations, labor unions, tenant councils, and selected enterprises. Direct client work may also lead to broader policy initiatives involving govern-
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of Columbia David A. Clarke School of Law, George Washington, American
University's Washington College of Law, and Georgetown's Harrison Institute
for Public Law. 1 7 4 Like most programs nation-wide, the D.C. clinics tend to work
with established community development groups on a range of issues from housing to child care.
George Washington University's Small Business Clinic, established in 1977,
provides an interesting departure from that norm. One of the oldest small business clinical programs, it serves to provide legal support for self-employment
through microenterprises and microlending. 175 The GW clinic views small business creation as an essential part of community economic development, and miparticularly for microbusinesses, as part of the quest for
nority entrepreneurship,
1 76
economic justice.

Outside of the law schools, only a handful of legal services organizations have
substantial community economic development components. 77 The National Ecmental policies, such as improving the regulatory environment for child care centers, or private sector
policies, such as crafting programs for community development finance by banks. Id.
174 Se4 e.g., Susan D. Bennett, Discussion and Response to the Video on Long-Haul Lawyering,
25 FoRDHAm URB. LJ. 771 (1998)(describing her work as Director of the Community and Economic
Development Law Clinic at Washington College of Law of the American University): Jones, supra
note 34, at 195 (describing George Washington University Small Business Clinic, which works with
low-income small business owners).
175 Jones, supra note 34, at 201, 208. The GW Clinic is the legal services subcenter of the
Washington, D.C. Small Business Development Center, which is administered by the Howard University School of Business. Id. The GW Clinic has provided legal services to entrepreneurs such as
caterers, vintage stores, antique dealers and consignment shops, computer consultants, barbers, massage therapists, beauticians, book publishers and other entrepreneurs, many of whom are low-income
or minorities. Id. It is difficult to state for certain how many other law schools provide this kind of
small business representation. The 1996 Directory of Clinical Teachers lists only two small business
clinics: GW and Pennsylvania. Id. at n. 44. However, Jones also mentions that Harvard's Hale and
Dorr Legal Clinic has a Corporate and Community Renewal Clinic, University of Maryland has an
Economic Housing and Community Development Clinic, and William Mitchell College of Law has a
business law clinic. Id. A publication put together by the U.S. Department of Housing and Urban
Development (HUD) describes a small business pilot project at Columbia University Law School's
Non-Profit OrganizationlSmall Business Clinic. LAw SCHOOL lNVoLvF_%tNT tN Co. tuNIr " DVEL.
optmrr. A STUDY OF CURRENT INrriATrivEs AND APPROACHES 17 (U.S. Department of Housing and
Urban Development. It is difficult to get an accurate count of clinics doing small business and
microenterprise development work, because clinic services tend to change as funding sources and
faculty interests evolve).
176 Id. at 199-200.
177 See e.g., Glick and Rossman, supra note 17, at 105, n. 14 (stating that as of 1993. only 30 of
the 324 Legal Services programs in the country devoted any staff or resources to community-based
economic development, and only a handful of those 30 had allocated sufficient resources to undertake
serious efforts); Bennett, supra note 174, at 771, n. 17 (stating that some twenty percent of approximately 300 legal Services Corporation field programs have devoted resources to community economic
development representation, with at least four programs operating exclusively in that field). One
obstacle faced by legal service providers arises from funding restrictions Congress has placed on the
Legal Services Corporation. Although these restrictions do not place a flat prohibition on representa-
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onomic Development and Law Center (NEDLC), established in 1969, is a nonprofit public interest law and planning organization that specializes in community
economic development, working in partnership with community organizations,
private foundations, corporations and government agencies.17 8 In addition to its
own programs, NEDLC actively encourages and supports legal service providers
179
that want to expand their work to include community economic development.
NEDLC urges legal service offices to develop networks of volunteer attorneys
who specialize in corporate and transactional law to augment the efforts of staff
attorneys doing CED work. Projects that follow that model include the Public
Counsel Law Center in Los Angeles, 180 and Community Economic Development
Law Project in Chicago, Illinois. 181 A start-up program, FIRSTSTOP at the Letion of groups, they do place strict limits on both the financial status of the individuals who comprise
the group and the purpose of the representation. See Glick & Rossman, supra note 17, at 160. Because of these limits, some legal service providers have relied on other funding sources, such as foundations, corporate and individual donations, to support their community development work. Id.
178 About the Center: see Cross Disciplinary Approaches to Revitalizing Communities, National Economic Development & Law Center, at http:\\www.nedlc.org.
179 The NEDLC received funding from the Ford Foundation to assist five legal service programs in implementing CED law programs. As part of this "capacity-building" effort, the NEDLC
invited Brooklyn A and four other Legal Services programs to serve as "mentors" to the new programs. See Glick & Rossman, supranote 17, at 105, n. 14. In a telephone call to NEDLC, Brad Caftel
advised that the following legal aid offices have been actively developing their community economic
development programs: Legal Aid Foundation of Los Angeles, Legal Aid Society in Louisville, Kentucky, Brooklyn Legal Aid, and Legal Aid in San Mateo County. In addition, Caftel said that the
CED Law Project in Chicago and Public Counsel in Los Angeles have already developed strong
community economic development projects. According to Caftel, many legal service offices have
voiced interest in doing community economic development, but most have not yet undertaken a serious plan of action. NEDLC recommends that legal aid offices develop pro bono panels of outside
lawyers to provide the actual business law services to clients screened through the legal service provider, a model endorsed by the American Bar Association.
180 The Public Counsel Law Center's Community Development Programs (CDP) provide
transactional and business legal assistance to community organizations and micro-businesses whose
limited resources cannot support payment of legal fees. CDP maintains a network of over 1,000
private, volunteer attorneys specializing in general corporate, real property, tax and employment law
to match with qualifying organizations that need legal assistance. CDP staff and volunteer attorneys
provide assistance to a mix of nonprofit corporations and community groups, community-based
health clinics, micro-businesses, and affordable housing developers. Among their clients are two cooperatives: a janitorial workers coop and a domestic workers coop. See Program description (on file
with author).
181 The Community Economic Development Law Project (CEDLP) supports neighborhood
revitalization efforts and other empowerment, employment, job creation, and social service activities
by providing pro bono legal assistance in the areas of housing, commercial and industrial development, real estate and tax matters, micro-enterprise and small business development, and other transactional and organizational assistance. See Project Description, on file with the author. A staff of
three attorneys coordinate pro bono private attorneys to represent non-profit and community groups
(approximately 70% of caseload) and individuals starting their own small businesses or "micro-enterprises" as a way to escape poverty (approximately 30% of caseload).
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gal Aid Society of San Mateo County, California, is seeking funding to coordinate pro bono services specifically for microenterprise development.18
Another notable provider of community economic development services is
Brooklyn Legal Services Corporation A (Brooklyn A), which has served as corporate counsel to East Brooklyn community organizations for the past two decades.' 8 3 Brooklyn A is "virtually unique" in providing its main community
based organizations with the same full-scale "house counsel" services that private
sector corporations routinely expect of their lawyers.'8 4 Moreover, Brooklyn A
is located in the center of the community it serves, and within an organization
that provides free legal advice and representation to low-income individuals on a
broad range of civil matters. Based on its history of long service and presence in
the community, Brooklyn A has developed relationships of trust with local
groups, as well as a deep grasp of the needs and dynamics of the comunities it
serves.

1 85

The handful of legal service providers that provide legal services to community
development organizations is augmented by a growing number of attorneys in
private practice who provide pro bono community development services, either
through structured programs or on their own.18 6 The extent of these efforts is
hard to quantify, because there is no central agency charged with collecting information about private pro bono efforts. However, anecdotal evidence gives rise to
an inference that private bar pro bono involvement in community economic development activities is on the rise. A research study of Chicago attorneys conducted in 1993 and 1994 concluded that lawyers are performing significant
amounts of planning work in connection with efforts to redress urban poverty in
Chicago; their clients are primarily self-help community organizations and minority entrepreneurs; most of the lawyers who perform these services work in private
182 FIRSTSTOP proposes to assist low income individuals in the creation of small businesses,
with particular emphasis on supporting people transitioning from welfare-to-work. FIRSTSTOP will
combine Legal Aid's experience with low income issues with the expertise of corporate attorneys in

private law firms and volunteer management expertise from retired corporate executives and the
Stanford Business School. The project proposal projects that the project would assist 280 low income

entrepreneurs during the first year, of whom eight would be successful in establishing their own businesses. See Program description on file with the author.

183 See generally Glick & Rossman, supra note 17. Brooklyn A is one of a very few sustained
and substantial efforts of its kind in the country. Id. at 111. Brooklyn A attorneys have been providing ongoing counsel to East Brooklyn community development organizations since the mid.1970's;

creating a separate Community Development Unit (CDU) in 1986 to focus exclusively on representation of community groups. Id.
184 Id.
185 1d at 112.
186 Se4 ag., JF.FREY R. PANKRATZ, MEEnNG THE LEGAL NEEDs OF CosmUNiTY-BAsED DE.
VELOPMr ORGANIZATIONs: Ti ROLE OF THE PrVATE BAR 45-52 (ABA Public Service Mono-

graph Series Number 3, 1992).
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firms; and they view themselves as facilitators rather than leaders and
activists..'87
Many of the matters they work on are referred from a community-based economic development law center that links pro
bono counsel with community188
based development organizations in Chicago.
A similar pro bono program exists in Washington, D.C., sponsored by the D.C.
Bar Public Service Activities Corporation (PSAC). The program matches up attorneys from large law firms to provide outside general counsel services to established community-based groups that do not have the resources to hire private
counsel. The Community Economic Development Pro bono Project opened its
first clinic in the Shaw neighborhood in February 1999 in cooperation with
Manna Community Development Corporation and the George Washington University Law School Small Business Clinic. 189 Through the clinic, volunteer attorneys will provide pro bono legal counsel to non-profits and disadvantaged small
community-based organizations operating in the Shaw community with corporate
and business law needs. 190 Clients will include small disadvantaged for-profit en19 1
terprises as well as small non-profit community groups.
IV.

ARGUMENT

There is widespread agreement in the legal services community that the legal

19
services delivery system needs to change to correspond to modem realities. 2
The key question facing legal service providers' 93 is how to prioritize services to

187 See Southworth, supra note 17, at 1140. Forty-two lawyers in the 69 lawyer sample reported
that they had participated in efforts to mobilize grass-roots constituencies. Id. at 1139. Most of the
lawyers in the sample provided services to organizations rather than individuals, primarily non-profit
community-based development organizations, service organizations, neighborhood associations, and
less formal self-help groups such as tenant committees and parent groups. A much smaller portion of
the clients were minority entrepreneurs; many of them small cash businesses that retained lawyers to
help them grow and to assist them in managing regulatory matters. Id. at 1140. Most of these lawyers
worked in private firms, although a few worked for legal service providers or civil rights advocacy
organizations. Id. at 1141.
188 Id. at 1141 & n. 103.
189 The Volunteer, Vol. IV, Issue 2 (Winter 1998). Manna Community Development Corporation (Manna CDC) is a non-profit organization working to improve the economic health of the Shaw
community through business development, workforce development, community building, and affordable housing.
190 See Program description (on file with author).
191 Id.
192 See generally Houseman, supra note 2; Cahn, supra note 6; Brescia et al., supra note 3.
193 As used here, "legal service providers" refers to the system of LSC, state and privatelyfunded providers that have evolved from the OEO program of the 1960's. The legal services program
funded by LSC has undergone dramatic change in the past three years. The network of federally
funded entities that linked LSC providers into a single national legal services program has been substantially dismantled. See Houseman, supra note 2, at 1. They have been replaced by LSC-funded
direct service providers operating in sixteen states and over twenty large or medium sized cities, as

LEGAL SERVICES AS PARTNERS IN

COiMuNrrY ECONoMIc

DEVELOPMENT

best achieve the goal of alleviating poverty in an era when entitlements to benefits have been all but eliminated, states have the power to require women to work
as a condition of receiving benefits, many immigrants (legal and undocumented)
are denied any form of benefits at all, and restrictions on legal services funds
prevent most class actions or advocacy work to challenge the "end of welfare as
we know it."
In a major study of the transformation of legal services for the 2 1' Century,
Alan Houseman, Executive Director of the Center for Law and Social Policy, sets
forth a set of recommendations for a new civil legal assistance system that will
achieve substantially increased access to justice through an integrated, comprehensive state delivery system addressing changing legal needs in new and innovative ways. 1 9 4 Important components of that system would include increased legal
services involvement in the communities that they serve; 195 use of a full range of

well as a separate group of non-LSC funded entities engaged in state advocacy in over 25 states.
Although a variety of additional providers, such as bar association pro bono programs, non-profit
organizations, community-based lawyers, and law school clinics also provide legal services to poor
people, this article proposes that the progeny of OEO programs should continue to provide the backbone of support, coordination, and training for the provision of free legal services in poor
communities.
194 I& at 31-60. Houseman's recommendations include the following components: (1) a clientcentered focus grounded in legal service involvement in the communities it serves, Id. at 32-34; (2) use
of a full range of providers, including private lawyers and law students in addition to the traditional
legal service centers; Id at 34-40; (3) provision of a full range of services, including, hotlines and other
innovative approaches to legal advice; assistance to pro se litigants; alternative dispute resolution and
community-based dispute resolution services; transactional and economic development work, and
representation before legislative and administrative bodies, Id. at 40-50; (4) effective use of technology to ensure efficient communication, coordination of services, and collaboration among legal service providers and community groups, Id. at 50-52; (5) careful re-consideration of who should be
served by the civil legal service assistance system, and whether it should be expanded to serve people
of moderate income and the working poor, Id. at 52-54; (6) ongoing priority-setting and planning to
determine what kinds of services to provide in the face of devolution, Id. at 55-57: and (7) creation of
a national support system utilizing modern technology to provide training, information, manuals, and
advice to state-based legal services providers. Id. at 58-60.
195 1d. at 32-34. Houseman argues that, in order for legal services to be client-centered, those
involved in providing legal services attorneys must be in constant touch and dialogue with people who
live in the communities they serve. This will involve not only attendance at community meetings and
the like, but a more structured approach to community lawyering and a more responsive process for
client intake, Id. at 32-33. In addition, client-centered advocacy requires that program staff be diverse and have the capacity to communicate effectively with all clients, including those who speak a
language other than English. Id. at 33. Moreover, client-centered advocacy may involve concrete
efforts to empower clients to define their own problems, advocate effectively for themselves, and be
involved in efforts to prevent problems in their communities. Id. at 33-34. Finally, a client-centered
approach may involve reconceptualizing clients as co-producers who have something of value to exchange for legal services, rather than simply as consumers or recipients of services. Id. at 34. See also
Cahn, supra note 6.
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providers, including private lawyers and law students; 196 and provision of a full
range of services, including transactional and community economic development
work.

197

Section A below proposes that in planning for the future, legal services providers should give priority to the representation of grass-roots community organizations engaged in community economic development. Prioritizing CED will help
legal services providers achieve three important goals: (1) renewing their involvement in communities; (2) increasing the pool of available legal services by
collaborating with other potential providers, such as law school clinics and private
pro bono programs; and (3) breaking out of the entitlements trap, helping to
create wealth in and for the community, while being respectful of community
needs and desires.
Moreover, in determining which organizations best represent the interests of
the community, Section B below argues that legal services providers should encourage the formation of peer lending groups, cooperatives, and other alternative
forms of community organizations that emphasize values of cooperation, democratic decision-making, peer support, and giving back to the community. The
philosophy underlying these models provides a valuable tool for addressing three
important issues for providers of community-based representation: (1) how to
choose clients who represent the "voice of the community," (2) ensuring that the
services delivered are driven by community needs and interests (client-centered)
rather than attorney-driven; and (3) improving the efficacy of CED in achieving

its wealth creation goals.
A.

Why Legal Services Providers Should Prioritize Community and Economic
Development Services

1. Renewing Legal Services Involvement in Communities
The philosophy of the Office of Economic Opportunity's legal services program was intended to mark a dramatic departure from earlier approaches, em1 98
phasizing a more structural, reform-based approach to alleviating poverty.
Key elements of the new approach included the fact that, under the new paradigm, legal services programs were responsible to all poor people as a client community; clients had the right to control decisions about the solutions to their
problems and to participate in identifying problems to address; and through their
196 Houseman, supra note 2, at 34-40. Communication, collaboration and integration of services will be key to ensuring the success of an expanded model of service delivery. d. at 34.
197 Id. at 40-50. Houseman cites a "growing recognition" that legal services programs, working
with private lawyers, should provide assistance to community-based organizations. Id. at 48.
198 See Brescia et al., supra note 3, at 834.
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presence in the community, legal services programs would empower clients to
identify and achieve community goals. 99
With each cycle of funding cuts faced by LSC since the early 1980's has come a
conscious retrenchment by legal services providers. Legal service offices have
withdrawn from their communities, both physically and politically. 2°0 This withdrawal from the community creates a lawyer-driven system that often results in a
narrow range of services provided to a limited pool of clients - a system that is
unresponsive to community needs and desires. 20 1 In response to these shortcomings, some recent proposals to restructure the delivery of legal services have emphasized that legal service offices should return to their roots in the

community. 20 2
Presence in the community is an essential element of successful CED lawyering.203 Earning trust means "going there earlier than everyone else; and being
199 I at 834, citing Houseman, supra note 5, at 1684. Other elements, not relevant here, include the fact that the new legal services paradigm emphasized a law reform approach: and was intended to provide a fll range of legal services and advocacy tools, including litigation, representation
at administrative proceedings, and political advocacy. Id
200 Brescia et al, supra note 3, at 840. See also Houseman, supra note 2, at 15. Houseman
states that many legal services programs and staff are isolated from the communities they are supposed to serve. Few legal services staff actually live in the communities they serve; many do not relate
to community efforts and have not established effective working relationships with community
groups; few programs undertake intake at community institutions; and efforts at community education and outreach are spotty, at best. Id.
201 Se4 e.g., Brescia et al., supra note 3, at 845-846. The authors argue that fewer clients are
served because of the narrowing of subject matter representation and communication breakdowns
between legal services programs and the communities they serve. Id. at 845. Moreover, physical
withdrawal results in service to only those clients who are aware of the program's existence and wvho
survive the case selection and intake process. Id. As a result of over-specialization, programs misuse
resources by allowing attorneys to represent clients at administrative hearings rather than assigning
those cases to paralegals. The constant pressure to maintain quantity mitigates against long-term
community education or community development projects. Id. at 846. Finally, programs are slow to
broaden services because priority setting tends to reflect funders' preferences, current staff skills, and
staff interest in learning new areas of law. li
202 See generally Brescia et al., supra note 3. The authors argue that -development of a sense
of community within a neighborhood is arguably more important for groups of isolated, severely
impoverished people," id at 849, who have limited access to alternative communities and need institutions to facilitate participation. Id. Communitarians believe that the focus on individual rights
strategies for achieving social justice have led to an impoverishment of individuals as well as of society
as a whole. Id. at 850. For example, although there is no doubt that the civil rights movement led to
important victories for African-Americans, the focus on individual rights precluded attention to
programmatic efforts to support the "black community." Id. at 851. Similar critiques of legal services
for poor people of color point out that, despite hard work by legal services advocates, the plight of
poor clients is as bad or worse now than at any time during the 25-year existence of legal services
programs. Id. at 852. See also Houseman, supra note 2, at 32-33, arguing that those involved in legal
services must include community meetings and interactions with clients in community settings as well
as increased outreach efforts.
203 Se4 e.g., Bennett, supra note 174, at 772.
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there in the morning. ''204 For example, one of the most successful legal services
experiments in community economic development is Brooklyn Legal Services
Corporation A (hereinafter referred to as "Brooklyn A"), which has been serving
as corporate house counsel to community organizations in the predominantly
low-income, African American and Latino/a eastern section of Brooklyn, New
York for two decades. 20 5 Brooklyn A attributes its success, in part, to its long
and deep roots in the community. The community economic development unit
and the legal assistance program are physically located in the neighborhoods they
serve; they are accountable to a board of directors drawn primarily from those
communities; and they have worked continuously20for
many years in coalition with
6
community leaders, activists, and organizations.
Brooklyn A exemplifies the kind of community presence and connection that
were envisioned by the original OEO "war on poverty." The creation of ongoing
. trusting relationships create opportunities for legal service providers to become
"partners" in creating systemic change in the neighborhoods they serve, rather
than simply serving as "experts" responding to the latest crisis. This is not to say
that legal service providers should give up their problem-solving role, mounting
individual and/or class-based attacks on "welfare reform" and other major assaults on poor communities. But it is important to remember the lessons of the
1980's and 1990's: what Congress has given, it can just as easily take away thus, any legal services strategy grounded solely on government largesse is bound
to be subject to the political whims of the day. By partnering with community
organizations, legal service providers can continue to push Congress and the
courts to recognize "economic justice" for poor people, while simultaneously
helping communities envision and implement alternative strategies for alleviating
poverty.
2. FacilitatingCollaborationsto Increase the Scope and Efficacy of Legal
Services for Poor Communities
The legal needs of community groups are presently served by a variety of legal
services providers, including law school clinics, public interest law firms, private
law practices, nonprofit agencies, and a handful of LSC or state-funded legal ser204 Id., quoting a community organizer from the Workplace Project in the video So Goes a
Nation: Lawyers and Communities, 25 FoRDHAm URB. LJ., No. 4 (1998).

205

See Glick & Rossman, supra note 17, at 106. Brooklyn A's community development unit

has been widely recognized as a model of effective CED legal assistance; it has served as mentor to
other legal services programs and has been the recipient of accolades and funds from other institutions. Id. at 112.

206 Id. at 157. Other features of Brooklyn A's success include its specialization in CED work,
its association with a larger legal services office that provides legal assistance in a broad range of
matters to the low-income residents; and the full range of house counsel services its provides without
charging any fees. Id. at 158.
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vice offices. 20 7 While the proliferation of providers participating in CED representation increases the available pool of legal services, it may also result in
fragmentation and ineffectiveness.20 8 In order to ensure effective delivery of legal services, legal service providers must develop an integrated, comprehensive,
and collaborative statewide system of delivery.2 0 9 Although services may be delivered by a variety of organizations and pro bono attorneys, legal service provid-

ers can play an important role in providing case management, coordination,
referral to appropriate services, and technical support.2 10
By coordinating services and providing a physical presence in the community,
legal service providers can address some of the limitations faced by law school
clinics and the private bar. Many, if not most, law school clinics are located in
207

See Trubeck, supra note 172, at 1136. Trubeck notes that the proliferation of practice sites

can be an asset in the search for diverse funding: nonprofits receive government funding, charitable
contributions, and business support; law school clinics are largely financed by their institutions with a
small amount of federal, state and bar association funding; while private practice offices can offset
low-cost or free services with other client fees, augmented with court-awarded fees, where available.
Id. at 1138.
208 See Houseman, supra note 2, at 19, criticizing legal services programs for remaining insulated from the work of other advocacy organizations, nonprofit providers of other services, law school
clinical programs, and private attorneys doing pro bono legal work. Houseman also criticizes the
priority-setting process of many programs, idU at 19-20, as well as the lack of support infrastructure to
provide national research capacity, central coordination for training and technical assistance, and
communication among providers. Id. at 20. See also Trubeck. supra note 172, at 1139.
209 See Houseman, supra note 2, at 24-26. Houseman contends that the civil legal assistance
system is today state-based, even though roughly 50% of its funding comes from the Federal government. Id. at 24. As a result of devolution and cuts in LSC funding, states are assuming an increasing
role in determining policies affecting the poor. Id. As part of a comprehensive, integrated system.
states must coordinate communications and collaborations among providers, id. at 24, and effectively
involve and secure commitment by private attorneys, the judiciary, and the broader community lIL
at 26.
210 Id. at 34-40. Houseman argues that civil legal assistance will continue to be delivered by
staff attorneys and paralegals, but will increasingly involve private attorneys, law students working in
clinical programs, and the like. Id. at 34. This will require a much expanded system of communication and an integration of independent advocates who presently work in isolation. Id. See also Jon C.
Dubin, ClinicalDesign for Social Justice Imperatives, SMU LAw REv. 1461, 1493 (1998), describing a
newly created Community Legal Resources Networks (CLRN), which link law school clinics with
networks of alumni working in solo and small community-based practices. Funded by the George
Soros Open Society Institute (OSI), the pilot project recognizes the inability of government funded
legal services to address the enormous unmet legal needs of the poor the scarcity of post graduate
employment opportunities in public interest law; and the reality that most graduates of the four member schools obtain employment in small and solo practices in communities, and that these firms lack
the organizational capacities and support networks needed to efficiently deliver pro bono services. Id.
at 1503-4. Like the member law schools in this program, Legal service offices could provide technical
support to community-based lawyers in the form of legal research, model pleadings, continuing education programs, and other such resources. Houseman recognizes the need for this coordination of
support for legal services providers, proposing that the capacity for support must be implemented on
both the state and national levels. Houseman, supra note 2. at 58-59.
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communities geographically removed from the poor communities they serve. 21'
Most student attorneys participate in the development clinics for only a year
along with their other coursework responsibilities, and few of them possess experience in development law.2 12 By contrast, advising community economic development organizations is by its very nature ongoing, described by some advocates
as "long-haul lawyering." 2 13 Moreover, notwithstanding their commitment to
serving the community, legal education is the primary purpose of law school development clinics, and at times that is not consistent with client or project
needs.2 14 Thus, "[a] law school clinic does not serve
as the most efficient institu' 2 15
tion for advocacy and economic development.
Other potential providers of CED legal services, such as pro bono programs
and community-based private law firms, may suffer from similar constraints on
geography, stability, and priorities. Moreover, few law school clinics or private
practitioners can provide the full range of legal services which CED clients may
need to ensure the success of their community enterprises. Not only do community development organizations need the full range of business, corporate and tax
advice; in addition, individual participants, clients, and workers require access to
traditional poverty law representation on issues such as benefits, housing, family
and consumer law, and the like.2 16 Legal services providers can fill the gap in
211 See, e.g., Bennett, supra note 174, at 772. For example, none of the D.C. law schools that
operate CED clinics are located in poor neighborhoods. Susan Bennett, Director of the Community
and Economic Development Clinic at the Washington College of Law at American University, characterizes the clinic's location as "the richest, whitest, most exclusionary quadrant of the District of
Columbia." Id.

Students have to meet their clients in the basement laundry rooms of their apart-

ment buildings or in community centers, because their offices are too far away. Id. at 773.
212 Pitegoff, supra note 172, at 284.
213 See, e.g., Bennett, supra note 174 at 773. According to Bennett, long-haul lawyering derives
from two critical elements: presence in the community and "unboundedness" in nature and duration.

Id. "The groups whom the community lawyer represents may well be 'clients for life,' and the lawyer
is rarely able to predict which skills her clients' situations may call upon her to use, or to refrian from
using." Id.
214
215

Pitegoff, supra note 172, at 284.
Id. at 285. Pitegoff argues that supervision of inexperienced students is time-consuming and

labor intensive, and drains resources from actual client representation. Id. However, with motivated
students and effective supervision, lie believes that excellence in legal counsel and constructive com-

munity impact is possible. Id. Moreover, the scholarship that can emerge from law school involvement in community economic development creates a "credible foundation for both analysis and
advocacy that is on the cutting edge of public policy." Id.
216 See, e.g., Glick & Rossman, supra note 17, at 157-158. The CED unit of East Brooklyn A
attributes its success, in part, to its location within a legal services office that provides legal assistance
in a broad range of matters to the low-income residents that participate and are served by the Unit's

CBO clients; id. at 157, as well as its full-scale house counsel services, offering its CBO clients ongoing, long-term legal representation which encompasses traditional lawyering and the full range of
practical and strategic services which private sector corporations routinely expect of their counsel Id.
at 158.
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services by providing access to a comprehensive, coordinated referral system
based in the communities where CED work is being practiced.
3. Helping to Create Wealth for Poor Communities
The original mission of legal services was to help people escape from poverty
by securing a redistribution of goods, services, and power on a more equitable
basis.21 7 During the late 1960's and early 1970's, legal services providers focused
on a strategy of individual and impact litigation to expand entitlements and create new remedies for consumers and tenants. 218 In effect, these strategies
"helped the poor increase their share in the market economy by expanding rights
to receive money, rights to consume, and rights to share." 2 19 These rights, known
collectively as "The New Property," have been gradually eroded by courts and
legislatures during the past decade, and received their death knell with the enactment of federal welfare reform legislation in 1996.20
By definition, community economic development strategies are intended to
create a different kind of wealth for poor communities.2 1 CED strategies seek
to empower "clients to become producers not just consumers, providers not just
users and owners, not just employees3222 The strategies are based on the assumption that the problems in poor communities are a result of poverty, structural and
institutional disadvantage, rather than personal pathology of its residents. 2 - A
community-based approach to economic development is concerned with social as
well as economic growth; it does not assume that increased business profits provide the best or only answer to a community's problems.2 4 Thus, the notion of
"creating wealth" includes development of robust community organizations that
meet the community's need for services such as health care, housing development, social service delivery, cultural activity, child care, community education,
and advocacy.22217
218

219

Cahn, supra note 6, at 2135.

Id.
ld.

220 See generally discussion supra Section III.A. and sources cited therein.
221 See generally discussion supra Section II.A. and sources cited therein.
222 Dubin, supra note 210, at 1493, quoting National Economic Development and Law Center,
Community Economic Development and Legal Services in the S0's: A Continuing Discussion (1980).

223 Id. See also Calm, supra note 6, at 2135. Cahn argues that poverty is more than an economic state; it is also isolation; lack of access to resources and support systems. Id. It is also
powerlessness to change one's status and circumstances. Id. Thus, Cahn argues, -[poverty is ultimately economic, social, and civil disenfranchisement."
224 See, Peter Pitegoff, Child Care Enterpris Community Development, and Work. 81 GEO.

LJ. 1897, 1916 (1993).
225 Id. at 1917. See also Cahn, supra note 6, at 2140-42, arguing that the nonmarket economy,
which includes services such as child care, mentoring, neighborhood safety, education, and may other
services taken for granted by participants in the market economy, tends to be ignored and underval-

ued because it is not monetarized. Id. at 240. Cahn proposes a system of -Time Dollars" whereby
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In addition to providing resources to the community, CED provides "meaningful access to poor and working class people to resources and mechanisms that
226
have traditionally enabled more elite populations to build economic security."
For example, CED can help people who lack meaningful employment opportunities to become mainstream entrepreneurs. Scholars have noted that the underground ("hidden") economy is quite significant in low-income and working-class
neighborhoods.2 7 Underground entrepreneurship may contribute to more selfreliant urban black communities,2 28 and has helped many generations of immigrants to survive and prosper.2 9 Critical race theory suggests that prior approaches to legal services, which ignored self-employment as a route out of
poverty, may have been based on stereotypes of poor people of color." ° Assisting underground entrepreneurs to join the mainstream economy could thus contribute to a more just distribution of economic rewards.3"
each hour devoted to helping others earns one credit. Id. at 237. These credits can be bartered to
purchase needed goods and services. Id. at 238. By enabling the poor to assert their power to create
and contribute, Cahn argues, "Time Dollars provide a substantial measure of civil empowerment."
Id. at 2144.
226 Id. See also Houseman, supra note 2, at 48. For example, micro-enterprise development
has helped participants increase income, savings and assets, reduce welfare payments, build entrepreneurial skills, and move into other employment. Id. Individual Development Accounts
(IDA's), IRA-like matched savings accounts established by the PRWORA to permit recipients to
save for post-secondary education, training, business capitalization, and home ownership, can help
welfare recipients build economic self-sufficiency. Id. More than sixteen states have implemented
IDA's in various forms, permitting AFDC recipients to build assets without losing eligibility; an additional nine states have enacted some sort of matching program ranging from refundable tax credits to
employer contributions to child support pass-throughs. Id. at 48-49.
227 See Louise G. Trubek, The Worst of Times .. .And the Best of Times: Lawyering for Poor
Clients Today, 22 FoDrDHm Uin. L. 1123, 1128 (1995), citing Regina Austin, The Black Community,
Its Lawbreakers, and a Politics of identification, 65 S. CAL. L. REV. 1769, 1800 (1992). The "underground" community describes the system of cash or "off the books" employment that is common in
inner city communities. Id.
228 See Austin, supra note 227, at 1800.
229 See Trubeck, supra note 227, at 1129-1130, citing Marta Tienda & Zai Liang, Poverty and
Immigration in Policy Perspective, in CONFRONTING POVERTY: PRESCRIIrONS FOR CHANOE 330
(Shedon H. Danziger et al. eds., 1994). The authors conclude that "[I]in an economy stymied by
sluggish growth and insufficient job creation, the allocation of funds to stimulate ethnic enterprise
should be encouraged." Id. at 362.
230 Trubeck, supra note 227, at 1134. Critical race scholars further suggest that the best solutions to poverty may be a factor of race as well as income. Id.
231 See Counts, supra note 44, at 251-252, citing efforts of present-day African American leaders "to find a more sensible balance between entitlements and responsibilities, and between economic
and political empowerment." Id. at 251. Counts reports that, at the close of the twentieth century,
the rate of black entrepreneurship remains relatively low (approximately 2.4% of businesses in 1990
were owned by blacks; only 3% of black men were self-employed, compared to 7.4% for whites, 9%
for Chinese Americans, and 16.5% for Koreans). Id. at 251. Counts argues that consumerism is
booming among African-Americans, and "to the extent that black manufacturers and retailers can tap
into this market, they will thrive." Id. at 252. With assistance from the Full Circle Fund and other
micro-lending programs, as of 1996 there were 38 organizations in the U.S. running peer lending
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Representation of community organizations involved in CED work is the next
logical arena for achieving the original goal of legal services - attacking the root
causes of poverty. Although there may continue to be a need for individual representation in benefit matters, the public battle-ground has shifted to programs
that promote self-sufficiency and limit reliance on government largesse. By dedicating a significant portion of their resources to representing community organizations, legal services can play an important role in helping to build selfdetermination, resources, and wealth for poor communities and their residents.
B. Why Legal Services Providers Should Represent and Encourage Formation
of Alternative Models for Community Groups
One of the most important legal services provided by CED attorneys is assisting community organizations and entrepreneurs in choosing a form of business.232 Ninety-seven percent of start-up businesses in the U.S. are close
corporations. 233 While that form of enterprise may serve the needs of the mainstream economy, it may not be the most effective form of ownership for microenterprise and other community-based businesses. In fact, some of the most successful CED enterprises have been based on the peer-lending model pioneered
by Grameen Bank,234 as well as worker-owned cooperatives that have transformed the health care and child care industries in some states into stable, wellpaid, expanding sources of employment. 23 5 This article suggests that the success
of cooperative and peer lending programs is based on values - such as cooperation, democratic decision-making, and responsibility to the larger community that make them compatible with the goals of CED generally.
programs aimed primarily to low-income, minority entrepreneurs. Id. Counts argues that, with assistance from these programs, thousands of African Americans (and other low-income groups) "will be

able to turn their undercapitalized 'hustles' and hobbies into legitimate businesses capable of lifting
them out of poverty." Id.at 252-253.
232 See discussion supra Section II.D.
233

Jones, supra note 34, at 218, citing John M. Cunningham, Helping Businesses Get Started: In

Praise of an Unsung Legal Specialty, BusiNEss LAW TODAY, 9-10 (1995).
234 See generally discussion supra Section II(B).
235 See generally discussion supra Section II(C), and sources cited therein. Although enlightened management can reproduce some of the factors essential to success - such as participatory decision-making and a diverse workforce, true democratization of the workplace requires some form of
cooperative ownership/responsibility. Peter Pitegoff claims that worker ownership is a fundamental
ingredient in leveling the otherwise fundamental power imbalance between employer and employee.

Pitegoff, supra note 224, at 1938. "Vith ownership and ultimate control. however, comes the psychological engagement that motivates the staff to become more involved. Their control enables the
workers to trust in the corporate structure and decisions, and to count on defined rights rather than

just a benevolent boss. The foundation of trust, then, can help create a safe environment for workers
to learn, to understand difficult corporate decisions, and to participate." Id. at 1939-1940.
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1. Ensuring Representation of Diverse Constituencies Within a Community
A "client-centered" approach to the delivery of legal services emphasizes "client voice" as a means to avoid attorney domination and control of the decisionmaking process. z

6

In order to use a client-centered approach in CED work,

attorneys must hear (and perhaps even aid in the development of) the "community voice." 37 However, this edict "begs the question: How does one define
community?"' 23 8 There is no monolithic community from which lawyers can take
direction; thus, legal service offices must face the difficult reality that conflict and
hard choices are inevitable, and formulate a principled process for making those
choices."2 9 One possibility is to formulate a client selection process that somehow ensures that, over time, all of the diverse constituencies of the community
will be served.240
Many legal services programs engaged in CED work represent CDC's in the
communities they serve. 24 ' Since the 1960's, CDC's have provided a key institutional model for CED, engaging in a wide range of development activities and
serving as a vehicle for linkages among private and public sector.242 CDC's are
243
typically not-for-profit organizations governed by selected community leaders.
Although they play an important role in CED, they cannot be presumed to represent the voice of the entire community. 2 " In fact, some community activists
236 See, e.g., Brescia et al, supra note 3, at 856.

237 Id.
238

Matthew Diller, Lawyering for PoorCommunities in the 7venty-First Century, 25 FORDHAM

URE. LJ. 673, 678 (1998). Diller points out that the poverty law office that fosters close ties with its
community sheds some of its detachment, and may be perceived as just another player in the internecine politics and battles that occur in any community. Id. The principle of "client-centered representation" does not necessarily help resolve conflicts among community members vying to be heard as
the voice of the community. Id.
239 Id.
240 See Houseman, supra note 2, at 54, proposing that over time all constituent groups within a
service area must be served. Houseman argues that "equal access to services is an important value
emanating from both the roots of the legal services system and the principles of the LSC Act. Id.
Thus, he contends, legal service providers must "understand the broad range of values, cultures and

aspirations represented within the low-income community and create an organizational and systems
environment that recognizes and integrates these into daily decision making." Id.
241 See generally supra Section II(B)
242 See, Pitegoff, supra note 224, at 1916-17.
243 Id.
244 Bennett, supra note 174, at 788. For example, Susan Bennett, Director of the Community
Economic and Development Clinic at AU, describes the dilemma faced by one of her clinic's clients, a
Tenant association, when the court-appointed receiver who head the D.C. Housing Authority recently

demanded that a tenant's association join with the heads of one major corporation, one foundation,
and unnamed "community representatives" to form a community development corporation, to which
the Housing Authority would transmit the power to dispose of her public housing property. Bennett
lamented the fact that her client had no legal "hook" to refuse the receiver's request, since Congress

had recently repealed the "one for one replacement" rule that required public housing authorities to
provide alternative housing space for any unit they sought to demolish.
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believe that the professionalization of the CED field has too often resulted in a

"tops-down" approach that may exclude the voices of poor women, people of
marginalized members of the community
color, recent immigrants, and other
245
from the decision-making process.
By contrast to large, professional CDC's, most successful cooperatives arise
out of local initiatives rather than top-down strategies. 246 For example, Cooperative Economics for Women had its roots in the experience of Rebecca Johnson, a
long-time Boston community activist who had worked for several years with poor
and immigrant women on issues of economic justice. 247 Women who participate
in the program are linked in small, often culturally-defined groups that tend not
to be well-represented in community politics. 248 Like the original Grameen
Bank initiatives, women who borrow money from the Women's Self-Employment
Project (WSEP) Full Circle Fund (FCF) are linked in peer groups of like-minded
entrepreneurs who agree to support one another's business endeavors. 249 Although each link in these circles is small, joined together they have the potential
245 See e.g., Johnson, supra note 122, at 2 (on file with author). Johnson argues that poor
women, isolated from their geographic surroundings, struggling with the double burden of home work
and income generation, are usually not seen as important participants in the development of their
communities. "In fact, they may be viewed as an impediment to community development, as a popu.
lation that brings no skills or capacities to the critical work of revitalization." Id.
246 See eg., MacLeod, supra note 1, at 153. See generally, supra case study of Cooperative
Economies for Women at Section II.B.2. Cf Pitegoff, supra note 80, at 100-106, describing for formation of a large-scale experiment in three worker-owned health care organizations linked together by
the Cooperative Healthcare Network, that today leads a workforce of more than 550. The initial
member enterprise in the network, Cooperative Home Care Associates, Inc. (CHCA) in the South
Bronx, was founded as a CED project of the Community Service Society (CSS), a large non-profit
social service organization in New York City. IL at p. 101. Although the project has benefitted from
professional equity, management, and training expertise of large-scale organizations, like most successful coops, it was envisioned and birthed by two leaders who combined vision, organizing skills,
and business management skills. See also, MacLeod, supra note 1, at 153. The original enterprise
(CHCA) was the brainchild of two former CSS employees, who stepped into key management roles
early on, became employees and members of CHCA, and today lead its 350 member workforce.
Pitegoff, supra note 80, at 101.
247 See generally supra, case study at Section II(B)(2), and sources cited therein. MacLeod
proposed that the Mondragon model might be especially weil-suited to marginal and outlying regions
"where people are more socially cohesive, where they are less inclined to leave their family and
friends for economic advancement." MacLeod, supra note 1, at 94. The same theory might apply to
pockets of social cohesion in urban areas - immigrant groups who band together to preserve their
language and cultures, minority communities living in segregated neighborhoods, or women with
small children who are not geographically mobile - groups who are primary participants in U.S. cooperative and peer lending programs. Cooperative development in those sectors capitalizes on the
strengths of marginalized communities, where cultural pride, responsibility to one another, and resourcefulness have had to substitute for inclusion in the mainstream economy.
248 See 3 CEW's News 1-4 (Fall 1997)(on file with author). For example, currently operating
coops in the CEW network include an EthiopianEritrean catering group; an African-American child
care provider, and a Cambodian clothing manufacturer. Id.
249 See generally supra discussion Section II.B.1.
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to represent a more diverse community voice than even the most well-intended
large-scale CDC.250
Thus, by including a mix of cooperatives, peer-lending groups, and other alternative grass-roots organizations in their client base, legal service providers can
help to ensure that their CED work truly represents a diverse, collective vision
for the community.
2. Facilitating Client-Centered Decision-Making

It is not sufficient for legal service providers to identify clients who represent
the community; in order to provide "client-centered" legal services, they must
develop relationships of mutual trust and responsibility rather than lawyer domination and client subordination. 5 1 Perhaps the best-known critic of the predominant form of lawyering for poor people is Gerald Lopez, whose book Rebellious
Lawyering admonishes that good intentions do not necessarily prevent poverty
lawyers from perpetuating patterns of injustice in their relationships with poor
clients. 52 His tales of "regnant" lawyers describe the perils of treating clients
like objects to fix rather than like human beings.2 53 Lopez suggests that civil
rights and poverty lawyers often push their clients toward legal strategies that
reward lawyers' ambitions more than they serve clients' needs; that they frequently fail to draw on their clients' problem-solving skills; and that they often
settle for technical
success without considering whether their work actually bene254
clients.
their
fits
By contrast, Lopez's "rebellious" lawyers work face-to-face with their clients,
recognizing the dignity and power of those they try to help. 255 Lopez argues that
250 Even the large-scale cooperatives described in this article - the Cooperative Health Care
Network, supra note 79, and the worker-owned Childspace Day Care Centers, Section 3, infra, represent the voices of a work force comprised primarily of poor, minority women who might otherwise
not be well-represented in the CED process.
251 See, e.g., Houseman, supra note 2, at 18.
252 See generally GERALD P. LOPEZ, REBELLIOUS LAWYERINO: ONE CHICANO'S VISION OF
PROGRESSIVE LAW PRACTICE (1992), cited in Lucie White, "Democracy" in Development Practice:
Essays on a Fugutive Theme, 64 TENN. L. REV. 1073 (1997).
253 Id. at 1074.
254 Ann Southworth, Taking the Lawyer Out of ProgressiveLawyering, 46 STAN. L. REv. 213,
214 (1993), writing a review of GERALD P. LOPEZ, REBELLIOUS LAWYERINO: ONE CHICANO'S VISION
OF PROGRESSIVE LAW PRACTICE (1992). For example, the distribution of legal services funds - how
much will be spent on representing individuals and families, how much for impact litigation, and how
much for CED - is one of the issues that should be determined by the affected communities rather
than "tops-down" legal services administrators. See Glick & Rossman, supra note 17, at 161. The
authors argue that "[m]any communities will judge CED-generated gains in jobs and housing to be
well worth the opportunity costs of reduced representation in public assistance and eviction cases."
Id. at 161-162.
255 Id. See also Bennett, supra note 174, at 784, citing Jones, supra note 34, at 207,219, pointing
out that "representation of clients in development issues exposes studfnts to poor people as affirmative actors, with influence in the community and expertises that must be consulted.
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lawyers should share with their clients the process of defining problems, identifyig options, and implementing strategies. 256 Attorneys who serve community
groups are not spared in Lopez's analysis. His description of the "orthodox organizer" treats clients as interchangeable pawns in the attorney's own game.- Lopez's work makes it clear that "[j]ust as a lawyer can work with individual clients
in ways that deepen their sense of 'poverty,' so also can a community organizer or
lawyer practice in ways that erode, rather than enhance, her client's
transactional
, 258
power. 1
Other approaches to changing the power dynamic between lawyers and clients
include "collaborative" and "facilitative" lawyering.25 9 In collaborative lawyering models, attorneys strive to diminish the distinction between lawyers and lay
people by becoming an "insider," collaborating in cross-cultural and inter-disciplinary contexts with clients to maximize the experience and knowledge of all
participants. 2 60 Facilitative lawyering emphasizes client autonomy and involved
working on client-defined legal issues, recognizing that the client may not want
the lawyer to do more than provide general corporate legal advice, and the law-

yer may not be able to do more.

61

256 Southworth, supra note 254, at 214. Lopez's call for more cooperative relationships which
"empower" clients in their relationships with lawyers contribute to a growing body of -critical la yer-

ing" scholarship, a varied body of work envisioning a more effective role for lawyers in progressive
politics. Id. at 217-218, n. 42 & n. 43. See also Ingrid V. Eagly, Community Education: Creating a
New Wsion of Legal Services Practice, 4 CLINIcAL L REV. 433 (1998), discussing evolving forms of
lawyering that encourage practitioners to "spend more time listening to client concerns, helping poor
people realize their problem-solving abilities, finding opportunities for client voices to be heard, and
encouraging the formation of poor people's organizations."
257 Lopez, supra note 252, at 353-354.
258 White, supra note 252, at 1075. In discussing Lopez's work, Lucie White, a weU-known
scholar and poverty lawyer, cautions that the first phase of research on community and economic
development practices must begin by establishing a "descriptive base-line of good practices." hi. at
1077. Her article contributes to that phase with a sequence of "sketches" illustrating the role of
"democracy" in day-to-day development practices. Id. at 1079-1096. White concludes that client
"participation," though fraught with dangers, repeatedly emerges as a central theme in community
development practice. At the same time, her sketches demonstrate -how elusive the reality of participation in development practices can be." She concludes that we do not yet have an adequate conceptual language for analyzing participation in development practices, much less for assessing its
successes and failures. Id. at 1097. See also Bennett, supra note 174. at 780. describing the "paradox"
that community lawyers must figure out when to participate and when to refrain from participating.
Although community lawyers are often warned "not to use their professionalism to dominate the
group process," the issue "becomes more complicated when the group implicitly or overtly requests
assistance that may not look like domination, but may amount to subversion of the group's purpose.ld.
259 See, eg., Jones, supra note 34, at 225, citing Richard D. Marsico, Working for Social Change
and Preserving Client Autonomy: Is There a Role for "Facilitative Lawyering?" 1 CuN. L Rsrv. 639,
654 (1995); see also Susan Bryant, Collaboration in Law Practice: A Satisfying and Productive Process
for a Diverse Legal Profession, 17 VT. L REV. 459 (1993).
260 Jones, supra note 34, at 225.
261 Id-
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Cooperatives and peer-lending groups are explicitly designed to empower
members to engage in democratic decision-making. Member control, autonomy
and independence are among the recognized principles for cooperative behavior. 262 In order to prepare members to take on management and ownership responsibilities, most cooperatives also emphasize ongoing training and
development. 26 3 Similarly, peer-lending programs in this country emphasize that
participants must make collaborative decisions about their priorities; training and
technical assistance are provided to help ensure their success.2 64
For example, the training cooperatives linked to Cooperative Economics for
Women (CEW) begin by helping women envision a possible business venture and
formulate their own community needs assessment.2 65 This phase is followed by
an intensive training period that includes test marketing, practice work, office
and business skills, literacy skills, political education, and the like.26 6 By the time
a training cooperative is ready to be incorporated into a full-fledged member
cooperative of CEW, the participants have a history of successful democratic decision-making, and a base of knowledge about the business they are about to
launch. At that time, they are matched up with private community-based law
firms to act as corporate counsel.
Some of the power imbalances typically inherent in the attorney-client relationship have been evened out, for the coop members are likely to know more
about the particular business and market than the attorney who is hired to represent them. Like most corporate clients, they need legal expertise in acquiring
the necessary licenses, contracts, and the like - help in carrying out their own
priorities and vision, rather than help in deciding what they want or need. The
democratic and educational ground-work that has been laid by participation in
the cooperative paves the way for attorneys to engage in a "client-centered" approach to providing services - whether it takes the form of "rebellious," collabo2 67
rative, or facilitative lawyering.
The underlying philosophy of "client-centered" legal services is grounded in
human equality, independent of disparities in education, knowledge, or resources. It is difficult to imagine, however, that a balancing out of knowledge,

education, and experience would not help facilitate a more "client-centered" relationship. Thus, to the extent that cooperatives and other alternative ownership
262

See discussion supra Section II.C.2.

263
264
265

Id.
See discussion supra Section II.B.2.
See case study supra Section II.C.3.

266 Id.
267 In fact, this author would argue that if legal services attorneys take their commitment to
"client-centered" services seriously, one of their initial discussions with the client ought to revolve
around the extent and form of interaction the client prefers.
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forms emphasize education, empowerment, and democratic decision-making,
they help pave the way for more "equal" attorney-client relationships.
3. Enhancing the Efficacy of CED Employment and Wealth Creation
Initiatives
In addition to fostering more equal relationships, the emphasis on cooperation, education, and training that form the backbone of most cooperative and
peer-lending programs contribute to their efficacy as CED strategies. Both strategies have been used successfully as welfare-to-work initiatives, helping women
to make the transition to jobs that pay well, provide necessary benefits, and cultivate advancement opportunities. 268 The reasons for their success will be discussed more fully in section a, infra.
However, there are some limits to the effectiveness of CED in alleviating poverty on a personal level. Policy makers should not focus solely on reducing the
welfare roles; they should also consider the more global implications of CED in
enhancing wealth and economic opportunity on a community-wide basis. Both
worker-owned cooperatives and and peer lending programs emphasize interdependence and giving back to the community - increasing wealth for one by increasing pie for all. Participants are encouraged (or required) to pool a portion
of their savings to create opportunities for others, many cooperative enterprises
are linked in a pattern of mutually-supporting endeavors, and the underlying philosophy emphasizes the creation of services and job opportunities for the entire
commuity. 269 Thus, these strategies are useful tools in an integrated strategy for
lifting an entire neighborhood, rather than simply a handful of individuals within
it, out of poverty. See section b, infra.
a. Successful Transitionfrom Welfare-to-Work
The success of recent welfare reform strategies depends upon the ability to
move women off the welfare rolls and into jobs. 270 The theory rests on the assumption that women on welfare will be able to find jobs, and will be better off in
the long run, even if they initially have less money and resources. 27 1 There is an
underlying assumption that women who take low-paying, unskilled jobs will
eventually move up to higher-paying jobs that will provide a living wage and
268

See generally discussion supra Sections II.B and II.C.

269 Id.
270 See LaDonna Pavetti and Gregory Acs, Moving Up, Moving Out or Going Nowhere? A
Study of the Employment Patterns of Young Women, A Report to the Annie E. Casey Foundation 1
(The Urban Institute 1997).
271 Id. Cf. Peter R. Pitegoff, Urban Revitalization and Coinnwirty Finance.An Introduction,27
U. Mich. J.L. Ref. 613, 618-619 (1994)(Today's urban poor are increasingly marginal participants in
the labor market with limited mobility and scant opportunity for more substantial economic

integration.)
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decent benefits.27 2 The reality, however, is that the jobs available to most women

who have turned to welfare for support tend to reinforce poverty with inadequate
pay and benefits, part-time or contingent employment terms, and no career lad2 73
der to better conditions.
One factor that may contribute significantly to the success of welfare-to-work
programs is skills training. 274 Current welfare reform programs emphasize
"quick employment," placing a limit on the number of participants in a state who
can be engaged in education or skills training. By contrast, mixed strategy, quick
employment programs that offer a full range of employment and training services
have generally had larger and longer-lasting impacts, and been more likely to
help the recipients than job search-only programs.2 75 However, even these programs increase average earnings primarily by helping recipients work more, not
by helping them find better job.2 76 Not helping recipients find better jobs is a key
shortcoming of past quick employment strategies, because labor market data
show that welfare recipients find predominately low wage jobs and their wages
277
increase very little over time.

A study by the Center for Law and Social Policy concluded that the most effective welfare-to-work programs share a flexible, balanced approach that offers
272 Id.
273 Pitegoff, supra note 6, at 618; Pavetti & Aces, supra note 270, at 2. Prior research has
indicated that when women leave welfare for work, they generally find relatively low-paying jobs,
usually in the range of $5 to $6 per hour. Pavetti & Aces at 5, citing Riccio, Friedlander, and Freedman 1994; Pavetti, Holcomb, and Duke 1995. Prior to the Urban Institute study, there had been little
research on the transitions from bag jobs to good jobs. The results of this study, which used data from
the National Longitudinal Survey of Youth to examine employment patterns of young women, estimated that about one-quarter of welfare recipients could be firmly established in a good job by ages
26 and 27. An additional 40% would work steadily but would work primarily in bad jobs, and more
than one-third would work only sporadically. The employment prospects for the most disadvantaged
recipients are even less favorable; for example, just fourteen percent of recipients who have not completed high school would work primarily in a good job, 34% would work steadily in a bad job, and
52% would work only intermittently. Id. at 2. Three groups of women were found to have especially
low probabilities of ever holding a good job: (1) women with low levels of education, (2) Black
women, and (3) women with children. Relatively few women (only 42.9 percent) who ever turn to the
welfare system for support ever work in a good job.
274 See Julie Strawn, Beyond Job Search or Basic Education: Rethinking the Role of Skills in
Welfare Reform ii (Center for Law and Social Policy, April, 1998)(finding that programs that have
helped recipients find better jobs placed a strong emphasis on building job skills, as opposed to simply
"quick employment" or "basic education").
275 Id. at iii.
276 Id.
277 Id. Labor market data shows that most welfare recipients move up very little in the labor
market over time. For example, a 1997 study looked at 12 years of earnings for young women receiving welfare in 1979 and found they experienced very little wage growth, moving from an hourly wage
of $6.07 per hour to only $6.72 over that time. Id.
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job search, education, job training, and work.278 Key components of a strategy
aimed at better jobs include job training in the classroom or workplace and access
to post-secondary education. 279 Cooperatives and peer-lending programs by
their very nature incorporate these educational strategies, and thus lead to more
successful welfare-to-work initiatives.
For example, the worker-owned Childspace Day Care Centers create opportunities for women who have ordinarily been viewed as "unskilled" to grow into
increasing levels of responsibility in the traditionally underpaid, undervalued
child-care field.2 8 In addition to decent wages, workers at Childspace receive
substantial employee benefits, including health insurance, vacation, and sick
days.28 1 An important feature of the job is the ability to bring one of more of
their own young children to work.28 z In addition, the company is committed to
skills training, career advancement, and even provides support for continued
schooling toward advanced degrees.283 The center's staff and clientele reflect the
racial and class diversity of their neighborhoods.284 Employees are motivated to
stay at Childspace not only because of the working conditions and substantial
benefits, but because of the organizational culture, which contributes to quality of
work life and dignity in the workplace. 285 As a result, Childspace has enjoyed
rapid growth since opening its first center in 1988; has had an impact in raising
keeping its employee
area industry standards, providing high quality care while
86
turnover rate substantially below the industry average.
The worker-ownership strategy at Childspace has enabled a number of staff to
move from poverty and public assistance to stable employment, increased responsibility in management, and a way out of economic dependency. 2 7 Although more traditional forms of job training programs and enlightened
employers could provide some of the same benefits as Childspace, they would
278 Id. at v. In addition, successful employment programs more generally offer a wide range of
individualized services; have a central focus on employment; have close ties to local employers, and
are intensive, setting high expectations for participation. Id.
279 See Strawn, supra note 274, at v. The study also found that training must be made more
effective and more accessible to those with low basic skills.
280 See generally discussion supra Section I.B.2. Child care workers have traditionally been
accorded low prestige, little opportunity for advancement, low wages, and limited employee benefits.
See Pitegoff, supra note 224, at 1920. The work environment yields high turnover and undermines the
quality of care provided. In this respect, child care resembles the health care field. WVorker-ownership of health care and day care providers has the potential for providing a large number of the
predominantly female work force with support, stability, and economic opportunity.
281 Id. at 1938.
282 Id. at 1938-39
283 IM.
284 Id.
285 Id.
286 Id. at 1939.
287 Id.
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leave in place a fundamental imbalance in power. 28 The democratic values of
worker-ownership are the "value-added" factor that creates a nurturing environment for real empowerment.
However, small-scale peer lending programs and worker-owned businesses
cannot be expected to lift people from abject poverty to become fully self-supporting unless they are supported by sufficient resources (including child care,
health care, adequate training and technical support). Results from a three-year
study commissioned by the Self-Employment Learning Project revealed that
microenterprise programs effectively helped large numbers of minority and female clients. Only slightly more than half, however, relied on the microbusiness
as their primary source of earnings; the remainder "patched" together more than
one earnings source to make ends meet. 89 Over time, microbusinesses showed
high survival rates, gains in net worth, and employment generation; however,
profitability over time fluctuated.2 90 Moreover, a large majority of poor microentrepreneurs showed income gains over time, and 25% had income gains large
29 1
enough to move out of poverty.
b. Community-Building through Interdependence
Although CED strategies have enjoyed some successes in helping women
move from welfare to work

z92

microenterprise development and cooperative

288. Id. at 1939.

289

PEGGY CLARK AND AMY J. KAYS, ENABLING ENTREPRENEURSHIP: MICROENTERPRIsE DV.

VELOPMENT IN THE UNITED STATES 3 (The Aspen Institute, November 1995). The Microenterprise
programs studied served a diverse group of clients, including large numbers of low-income people.
290 Id.
291 Id. at 3-7.
292 See generally supraSection IV(B)(3)(a). In 1991, the Charles Stewart Mott and Ford Foundations established the Self-Employment Learning Project (SELP) to study the effectiveness of
microenterprise development strategies. Clark and Kays, supra note 289 at 8. SELP tracked the
progress of seven of the largest and oldest microenterprise programs in the U.S., documenting gains in
economic development measured by the numbers of businesses and jobs created and sustained. Id.
At 3. The programs studied include: The Good Faith Fund (GFF), located in Pine Bluff, Arkansas;
The Institute for Social and Economic Development (SED), headquartered in Iowa City, Iowa; The
Rural Economic Development Center's (REDC) Microenterprise Loan Program, based in Raleigh,
North Carolina; The Women's Self-Employment Project (WSEP) located in Chicago, Illinois; the
Portable Practical Education Program/Micro Industry Rural Credit Organization (PPEP/MICRO),
founded in 1987 to serve entrepreneurs in the border towns of Arizona and California; The Coalition
to Women's Economic Development (CWED), founded in Los Angeles, California in 1989; and Women Venture (WV), located in St. Paul, Minnesota. Id. at 12-14. The programs serve a variety of
clients and use a variety of approaches. Four of the seven programs (GFF, NCREDC, WSEP, and
CWED) use the "peer lending" approach of the Grameen Bank. One program (ISED) provides a
guarantee fund to encourage a participating bank to make loans directly to welfare recipients and
others who have been through a training program and are starting businesses. Some programs use
creative methods to collateralize loans; most programs also offer other forms of support to entrepreneurs, such as requiring their participation in various training and technical assistance programs and/
or lending groups. Id. at 12. Three of the programs (GFF, ISED, and WSEP) actively target welfare
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ownership should not be viewed in isolation as mere welfare reform tools. In
fact, the pressures to comply with welfare reform requirements may cause tension
with some of the broader principles and goals of peer lending and worker ownership. For example, Cooperative Economics for Women (CEV) was originally
conceived as a vehicle for economic literacy and empowerment, rather than as a
vehicle for obtaining full-time employment. Thus, the training period before
launching a worker-owned cooperative was left open-ended, so that members
could decide for themselves when they had acquired sufficient skills, clients, and
expertise to make a transition to employment. With enactment of POWRA, the
pressure to hasten the training phase so that members can meet the strict time
limits of work requirements has caused a kind of internal schizophrenia between
the conflicting goals of the program.2 93 This is a problem that has to be faced by
any economic development strategy being used to help women satisfy TANF
requirements.
The shared philosophies of peer lending and cooperative ownership emphasize
autonomy and independence, democratic decision-making, civic education (including economic literacy and political education) and contributing to the general
welfare of the community.294 The study conducted by the Self-Employment Law
Project documented gains in human development, as evidenced by dramatic improvements in participants' self-esteem and in acquisition of marketable skills;
and community development, measured by increased community-organizing activities. 295 For the most part, however, the collective values of community development are intrinsically difficult to measure.296Although less tangible than
economic self-sufficiency, these values form part of a vision for social change and
social justice that transcend the narrow limits of most economic development
models.29 7 It will be unfortunate, indeed, if programs based on these models are
abandoned as just the latest round of failed welfare reform efforts.
clients in an attempt to help them get off welfare by starting a microbusiness. The welfare to selfemployment strategy is a unique subset of the microenterprise field that uses a specialized set of
interventions, including training workshops and technical assistance specifically tailored for welfare
recipients.
293 See generally supra Section II(C)(3); See also Johnson, supra note 122.
294 See generally supra Section I1(B)(2) and (C)(2).
295 Clark and Kays, supra note 289, at 7.

296 See eg, White, supra note 252, at 1097. White describes the elusiveness of demonstrating
the reality of participation in development practices, and the inadequacy of our conceptual language
for analyzing development efforts.

297 See e.g., Johnson, supra note 122, at 5.Johnson conceives of her work primarily as a community organizer. In describing her goals, she states: "We don't know what the end result of this

organizing will be. Perhaps some of the cooperatives will create full time work for it's [sic] members.
Our hope is that each cooperative will become an integral part of its defined community: providing

leadership, augmenting its economy in small ways, and challenging that community to strengthen all
the informal economic and social structures which make urban life possible." Id.
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CONCLUSION

As Dr. Martin Luther King, Jr., once said, "Philanthropy is commendable, but
it must not cause the philanthropist to overlook the circumstances of economic
injustice which make philanthropy necessary., 2 98 The birth of organized legal
services programs for poor people represented a giant step forward in this nation's recognition of its responsibilities to provide poor people with access to the
legal system. With the demise of federal efforts to re-distribute wealth through
"entitlements" to governmental benefits comes the need for a re-visioning of the
role of legal services providers. By providing representation to community organizations engaged in community economic development, legal services providers
can move from philanthropists to collaborators in the struggle for economic justice for poor people.

298 Dr. Martin Luther King, Jr., STRENGTH

TO LoVE

(1963).

